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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 43077
Plaintiff-Respondent,
vs.

JAMES W. CLARK,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE GERALD F. SCHROEDER

ADA COUNTY PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

Date: 6/1/2015

Fourth Judicial District Court - Ada County

Time: 01 :21 PM

ROA Report

Page 1 of 3

User: TCWEGEKE

Case: CR-MD-2014-0004968 Current Judge: Gerald Schroeder
Defendant: Clark, James Walter

State of Idaho vs. James Walter Clark
'

Date

Code

User

4/9/2014

NCRM

TCROBIMD

New Case Filed - Misdemeanor

Magistrate Court Clerk

PROS

TCROBIMD

Prosecutor assigned Boise City ProsecutorGeneric

Magistrate Court Clerk

4/16/2014

LETD

TCLANGAJ

Letter from Defendant

Magistrate Court Clerk

4/17/2014

AFPD

TCOLSOMC

Application For Public Defender

Magistrate Court Clerk

LETD

TCOLSOMC

Letter from Defendant

Magistrate Court Clerk

CHGA

TCBELLHL

.Judge Change: Administrative

Kevin Swain

ORPD

TCBELLHL

Order Appointing Public Defender Ada County
Public Defender
[1STARS entry]

Kevin Swain

HRSC

TCBELLHL

Hearing Scheduled (BC Pretrial Conference
06/02/2014 08:45 AM)

Kevin Swain

HRSC

TCBELLHL

Hearing Scheduled (Jury Trial 06/26/2014 08:15 Kevin Swain
AM)

PLEA

TCBELLHL

A Plea is entered for charge: - NG (118-7008
Trespass)

Kevin Swain

NHPD

TCBELLHL

Notice & Order Of Hearing/appointment Of Pd

Kevin Swain

5/2/2014

RQDD

CCJOHNLE

Defendant's Request for Discovery

Gerald Schroeder

5/8/2014

RQDS

CCJOHNLE

State/City Request for Discovery

Gerald Schroeder

RSDS

CCJOHNLE

State/City Response to Request for Discovery

Gerald Schroeder

5/16/2014

RQDD

TCLANGAJ

Defendant's Request for Discovery/Spcific

Kevin Swain

5/21/2014

MISC

TCWRIGSA

Demand for Sworn Complaint

Kevin Swain

5/22/2014

RSDD

TCWRIGSA

Defendant's Response to Discovery to Court

Kevin Swain

RSDD

TCWRIGSA

Defendant's Response to Discovery

Kevin Swain

RSDS

TCWRIGSA

State/City Response to Discovery/ Supplemental

Kevin Swain

MOTN

TCCHRIKE

Motion to Reset Pre-Trial Conference

Kevin Swain

RSDS

CCJOHNLE

State/City Response to Specific Request for
Discovey

Gerald Schroeder

TSMM

TCEMERYV

Trial Status Memo

Kevin Swain

HRVC

TCEMERYV

Hearing result for Jury Trial scheduled on
06/26/2014 08:15 AM: Hearing Vacated

Kevin Swain

CONH

TCEMERYV

Hearing result for BC Pretrial Conference
scheduled on 06/02/2014 08:45 AM:
Conference Held

Kevin Swain

HRSC'

TCEMERYV

NOTH

TCEMERYV

Hearing Scheduled (Jury Trial 07/16/2014 08:15 Kevin Swain
AM)
Kevin Swain
Notice Of Hearing

6/3/2014

HRSC

TCWILLKM

6/20/2014

HRHD

TCMCCOSL ·

CRCO

TCMCCOSL

4/30/2014

5/23/2014

6/2/2014

Judge

Hearing Scheduled (File Memo/Review
06/20/2014 08:30 AM) PC
Hearing result for File Memo/Review scheduled
on 06/20/2014 08:30 AM: Hearing Held PC
Criminal Complaint

Kevin Swain
Kevin Swain
Kevin Swain 000002
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User: TCWEGEKE

Case: CR-MD-2014-0004968 Current Judge: Gerald Schroeder
Defendant: Clark, James Walter

State of Idaho vs. James Walter Clark
Date

Code

User

6/24/2014

RSDS

TCOLSOMC

State/City Response to Discovery / Supplemental Kevin Swain

7/16/2014

CONT

TCEMERYV

Hearing result for Jury Trial scheduled on
07/16/2014 08:15 AM: Continued

HRSC

TCEMERYV

Hearing Scheduled (Jury Trial 08/06/2014 08:15 Kevin Swain
AM)

NOTH

TCEMERYV

Notice Of Hearing

Kevin Swain

NOTC

TCCHRIKE

Notice of Intent to Offer IRE 404(b) Evidence

Kevin Swain

RSDS

TCCHRIKE

State/City Response to Discovery / Supplemental Kevin Swain

7/25/2014

RQDD

TCWRIGSA

Defendant's Request for Discovery/ Specific

8/4/2014

RSDS.

TCCHRIKE

State/City Response to Discovery / Supplemental Kevin Swain

RSDS

TCCHRIKE

State/City Response to Discovery/ Supplemental Kevin Swain

8/6/2014

AMCO

TCEMERYV

Amended Complaint Filed

Kevin Swain

8/7/2014

CONH

TCEMERYV

Hearing result for Jury Trial scheduled on
08/06/2014 08:15 AM: Conference Held

Kevin Swain

CONT

TCEMERYV

Hearing result for Jury Trial scheduled on
08/06/2014 08:15 AM: Continued

Kevin Swain

JTST

TCEMERYV

Hearing result for Jury Trial scheduled on
08/06/2014 08:15 AM: Jury Trial Started

Kevin Swain

HRSC

TCEMERYV

Hearing Scheduled (Jury Trial 08/07/2014 09:30 Kevin Swain
AM)

CONH

TCEMERYV

Hearing result for Jury Trial scheduled on
08/07/2014 09:30 AM: Conference Held

Kevin Swain

FIGT

TCEMERYV

Finding of Guilty (118-7008 Trespass)

Kevin Swain

STAT

TCEMERYV

STATUS CHANGED: closed pending clerk action Kevin Swain

JRYI

TCEMERYV

Jury Instructions

Kevin Swain

VERD,

TCEMERYV

Verdict Form

Kevin Swain

EXLT

TCEMERYV

Exhibit List
[i-stars entry]

Kevin Swain

JAIL

TCEMERYV

Sentenced to Jail or Detention (118-7008
Trespass) Confinement terms: Jail: 180 days.
Suspended jail: 170 days.

Kevin Swain

PROB

TCEMERYV

Probation Ordered (118-7008 Trespass) Probation Kevin Swain
term: 2 years O months Odays. (Misdemeanor
Unsupervised)

SNPF

TCEMERYV

· Sentenced To Pay Fine 152.50 charge: 118-7008 Kevin Swain
Trespass

osoo

TCEMERYV

Other Sentencing Ordered
No Contact Industrial Commission Except in
Writing -- 700 W. Clearwater
Standard Terms Probation

Kevin Swain

JCOP

TCWEGEKE

Judgment Of Conviction & Order Of Probation

Gerald Schroeder

NOTA

TCLANGAJ

NOTICE OF APPEAL

Kevin Swain

APDC

TCLANGAJ

Appeal Filed In District Court

Kevin Swain

7/24/2014

9/3/2014

Judge

Kevin Swain

Kevin Swain
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User: TCWEGEKE

Case: CR-MD-2014-0004968 Current Judge: Gerald Schroeder
Defendant: Clark, James Walter

State of Idaho vs. James Walter Clark
Date

Code

User

9/3/2014

CAAP

TCLANGAJ

Case Appealed:

Kevin Swain

STAT·

TCLANGAJ

STATUS CHANGED: Reopened

Kevin Swain

CHGA'

TCLANGAJ

Judge Change: Administrative

Gerald Schroeder

9/5/2014

NOPT

TCCHRIKE

Notice of Preparation of Appeal Transcript

Gerald Schroeder

9/22/2014

BAAT.

PDPRECJR

ATTORNEY REASSIGNED BY BATCH
PROCESSING (batch process) Adam C Kimball,
8067 removed. PD SWAIN #4 assigned.

BAAT

PDPRECJR

ATTORNEY REASSIGNED BY BATCH
PROCESSING (batch process) PD SWAIN #4
removed. Heidi M Johnson, 8478 assigned.

9/25/2014

NLT

DCNIXONR

Notice Of Lodging Transcript On Appeal

Gerald Schroeder

10/17/2014

NOTC

CCNELSRF

Notice of Filing Transcript on Appeal

Gerald Schroeder

11/19/2014

MOTN

TCOLSOMC

Motion to Extend Time

Gerald Schroeder

AFSM

TCOLSOMC

Affidavit In Support Of Appellant's Motion to
Extend Time

Gerald Schroeder

11/21/2014

ORDR

CCNELSRF

Order Extending Time (Appellant's Brief 12/08/14) Gerald Schroeder

12/8/2014

BREF

TCWRIGSA

Appellant's Brief

Gerald Schroeder

12/11/2014

ORDR

CCNELSRF

Order Governing Procedure on Appeal

Gerald Schroeder

12/30/2014

BREF

TCCHRIKE

Respondant's Brief

Gerald Schroeder

1/20/2015

BREF

TCOLSOMC

Appellant's Reply Brief

Gerald Schroeder

1/30/2015

HRSC

CCNELSRF

Hearing Scheduled (Oral Argument on Appeal
02/19/2015 02:00 PM)

Gerald Schroeder

NOHG

CCNELSRF

Notice Of Hearing 02/19/15 @ 2 PM

Gerald Schroeder

2/19/2015

DCHH

CCNELSRF

Hearing result for Oral Argument on Appeal
scheduled on 02/19/2015 02:00 PM: District
Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: less than 100

Gerald Schroeder

3/19/2015

DEOP

DCABBOSM

Opinion on Appeal

Gerald Schroeder

4/28/2015

APSC ·

TCSHANAA

Appealed To The Supreme Court

Gerald Schroeder

NOTA

CCJOHNLE

NOTICE OF APPEAL

Gerald Schroeder

NOTC

TCWEGEKE

Notice of Transcript of 19 Pages Lodged Supreme Court No. 43077

Gerald Schroeder

6/1/2015

Judge
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IDAHO UNIFORM CITATION
IN THE DISTRICT COURT OF THE
4TH
JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
ADA
STATE OF IDAHO
COMPLAINT AND SUMMONS

--=:t"

D Infraction Citation

vs.

<X)

rtfMisdemeanor Citation

C\6-.r \l

~
(0

D Accident Involved
D Commercial Vehicle

Last Name

Driven by this Driver

~

LO
..--I

First Name

'-/0 {, . 'f 2--5,

DR

Middle Initial

US DOT TK Census# _ _ _ _ _ _ _ __

VIN#

D Operator D Class A D Class B D Class C D Class D D Other _ _ _ _ _ _ __
D GVWR 2600
Home Address----

-

Business Address - - - - - - ~ - - - - - - - - - THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
DL D ID D V I certify I have reasonable grounds, and believe the above-named Defendant,

'r{l

lW1 D

DL or SS#
State
WA
Sex:
F
Height
Wt.
Cf o
Hair ~
Eyes
"L
DOB
Veh. Lie.#
State
Yr. of Vehicle _ _ _ __
Make _ _ _ _ _ _ _ _ _ _ _ Model _ _ _ _ _ __ Color _ _ _ _ _ _ __

5 ,"\

{-k

I

u_ lf

Did commit the following act(s) on _ _f__,_~ - - , 20

Vio. #1 ~e.-'fo..~s

-rla-.) CcJQI

at

/)
/~r/
~

)'"1

Vio.#2
Code Section

Location - ~ - - - - - ~ - ~ - - - - - - - - - - - - - - - - - - Hwy. -,--.--,-,--.:--11r-::::;~ t--.F-t~\L ~ I

!..1-

j

Date

l-/-Lf-/LI

Date
You are hereby summoned to appear before the Clerk of the Magistrate's Court of the
Di5i:it Court of ~
ADA
County, _ _ _ _ _B_O
_IS_E_ ~ - - - , Idaho,
locmd als;
but=='1 or ~re

Jl>O W. FRONT STREET

~

I aiiowl~e re

·pt of this summ

0
0..

9,. 2 ~

on or after

tl - /

, 20 I'-( , at 8 A.M.-4

f

, 20

J.:/-,

o'clock .e_M.

s and promise to appear at the time indicated.
I'
Defendant's Signature

tj_-

W
<[
~
l(
I h-by cerlify seivice upon the defenda personally on - - - - 1 - - ~ - - - - , 20
u.:;
.,
I

/C/
'

Officer

NOTICE: See reverse side of your copy for PENALTY and COMPLIANCE instructions.

COURT COPY VIOLATION #1

/(/.-

l{_q~d'
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.. -

-----------------------------IDAHO U FO
OURT

DATE

CITATION

oc er

'

Fixed f ne pa,d by mail
Dc'endant appeared - F "St dppea•arce
Entered plea of adrr1ss on or gu. •y
lnfract1ori Plea of adm,ss,on
Misdemeanor· I plead guilty to the offense·
Paid f1.<ed penalty or fine
(Defendant's signature)
Sentenced by court
Advised of rights, entered plea of denia or not guilty
Jury NIA
Trial set for
Jury
Jury Waived
(rr1sdemeanor only)
Bail set ,n amount S
Continued until
Warrant issued - Reason
Defauft • failed to appear on infraction
0th action-

IN THE DISTRICT COURT OF THE
4~TH~-- DISTRICT
OF THE STATE OF IDAHO, COUNTY OF
~DA
THE STATE OF fDAHO Plaintiff.
)
)
JUDGEMENT (VIOLATION #1)
)
vs.
Case No
)
, Defe'ldant
The defendant hav ng been fully adv ..,ed of his const1tut ona and statutory rights cluo1ng his
nght to be represented by counsel and the defend 'lt having
Been advised of nght to court appointed counse 1f indigent
Been represented by course!
Waived counsE
(Name
Ertered a plea of adm1ss1or or guilty
Erterea a plea of denial or not guilty and has beef\
Found to have committed the offense
Found not to have committed the offense
default entered
Failed to appear on an nfract1on
NOW THEREFORE J;.idgrrent is hereby entered
Aga,rst the defendant
Defendant's driving privileges are suspended for
(days) (r,onthsl
For the defendant
Withheld Judgment (misdemeanor on1y)
1r v10 3lion of section
and:
for the charge of the offense of__
THE DEFENDANT IS HEREBY ORDERED, to pay the following fixed penalty or ltre
Penalty or fine $
Costs $
Jail
Suspended
Probation penod _ __
Conditions and supplemental orders

Dated:
Signature of Judge or Clerk
STATE OF IDAHO
COUNTY OF _ _ _ _ _ _
A_D_A_ _ __
The undersigned Clerk of the above entitled court hereby certifies that the foregoing is a true and
correct copy of the original judgment of the court record on file in this office
Dated: _ _ _ _ _ _ _ Clerk or Deputy _ _ - - - - - - - - - (BACK OF VIOLATION #1)
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** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY**

e

•·.TIME RECEIVED
April 16, 2014 9:02:14 AM MDT

REMOTE CSID
13602581619

16/04 2014 08:00 FAX 13602581619

..&ION
~'

PAGES
3

STATUS
Received

JAMESCLARK

APR 1 6 201\
CHRISTOPHER D. RICH, C!Grl,;
By AMY LANG
O!PlJTY

Vancouver VVosh~ngtcn

98660

fn ancJ f,)r

county of /\DA state:

To the derk or ,Nham it may concern,

My name is JAMES W CLARK AND i UVE AT
\tVASHINGTON 98660 WITCH IS the correct address. ! would like to bring to your

l James w C!ark DOB

s pleading to this court due to rny financial hard

ship if my appearance to this court couid be-~ moved to May 3 2014 our beyond for
I only receive SSD of 707.00 dollars a month i wouid have to adjust my finances to
make this trip so i can come before the derks to have a hearing set.
For! Jan!es
·th,:, !.l'h ,,;.~,,,
\,.H.:,i f
. I

,,i;;~

~•

\is./

rk is pleading net

2014 while at

o'f this charge

ho state! industrial '.:":on·dTiission700

water avenue Boise Idaho.

000007

•

JAMESCLARK

16~04 2014 08:01 FAX 13602581~

o:::

iN Tr'·'.i: U!DTFliC--;- GOUF; ;· Of TV:'.::····-·THE STA"iE ()f: [D;\HO, H'1 /\~~D r:~oH \ ;-:E: COU\TV

or

ST,\"f~. OF \D/\HC}

C~(Jfv"!P!_/.\li\~T ;\N[} 2-UN/flJ~Ot'-J.S

--- --·--

............

··-----···--··--

~002

-···----·-····-···-···················--·- ---·- ___ )
··-···-···-··' _________ )
~: :.. .l -

' •

DR

Horne /\c.lcfrcss

. ?C

;',!,

..... ·-··-····""'"-•""•"•'"'-"'"""'""'' ......_............ ·-. ,, ..,.. •'"•"•"'---····· ...... , ........ ··•·· ........................,_,, """. -·

i here-by cc1tfy servir;n ur;on tho dr:iendant pflrnDnal:y 011 .. - ..

....

. , 20.

NOTICE: Si,<1 mvorse side of yoL:r copy for PEN.'\LJY mic.l COMPLIANCE ins!ructir,ns.
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JAMES CLARK

16i04 2014 08:02 FAX 13602581~

''.·

I

i

i

.,

I I
\. . _.~....•.,

/..

I

,

\

.

e

~003

,,, ' ·"\

\-·' ~.,,/ !
I ,''
'-' I

'

.

000009

NO..~~~~~:::--~--,."ij~a.11-

14:53 FAX 136025816~

JAMESCLARK

e

F1u;o~'&.-,,
A.M·------...JP.M4100 2 _
-

APR 17 2014

C-~~ENO~~~

c 2 \Y\.'D !c5 \q·- ~ lCjt; t?

··----· . 1·11nlil
~------.-:ni th\'! J~l;,

!i111d O.i.tlt'

5:,t~ Uri1rmplC)'rn1.i1~
~~r,~f.ts 8eijzfl
{,;r

wrn l'Jegin)

··~--,.,,-----

H,:lt.m, W"i'!t W~lil~

i-..-._,..,..y.,.,-:-.......- ~ - ·

Dati}. Um:imi;1i~1m~rit'
Btmat'lt;, 'fem1i!i,l.\t~

M,5f!fh!y iJm1empt {or

{,;.1nHclp<1tt.ti i.i.c;,m,e)

@1r:~/r::~
Q·-~-~~:~:__-

No. ChHIJnm U1;i~i~* With V!.'.,i.1'f:'.T · t\,J;!~ :..:~..

No, M~lt~ Livirr11 With Y©U J_ f1.~!:1ti,mshlfJ~! .J~u::i,1ic._

,

,,....
$

_,l,,:1· -------·
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1'7 /04 Z.014 14:54 FAX 136025816~

JAMESCLARK

e

141003

••-• · - - - - - - ~ - - · - . , • · - ~ - - -...... ..-M-•,..u..-,u_.,,..,_.,._~,_-,_·-""-'~--·-·-··---

1\i,m:i>i

?!eon~

_,.;-.,.=-"'°'"~,m,;t¥a"._.-,.,.,~1t----~•=·-~..,.......":l_..,•a..-.....,..,~">f"I'<"'\""'~~""-.""".,...

(;;ty

$~.ii$

lhi ~~eith

I
000011

JAMESCLARK

~002

e

~2::

APR 1l 2014

CHRISTOPHER D
By MAURA 0 ~H, Cieri(
DePUry

iri arici fr,r the cotJntv

state Cff

My name is Jl.\fViES \N CU\RK /\ND I UVE AT 3515 H/\RNEY STREET, VANCOUVER

rr1t;;s \/V c:iark Ci()B 11/1(1/58 Is r,,;t~aciir11J to th}s C(}Lirt c~Uf)
for
shi~, ~f rny ar.1pE:~arance tc~ t-h~is cc~t1rt CfJuld t)c rn(1vc:ci trJ f\t1ay 3 2()14- (Jtir
i only nzceive SSD of 707.00 dollars a rnonth i vvould have to adjust rnv finances to

i Jarc~es vt1 (:iark ~s ~1ieaciing n(Jt gLtiltv ()f th.is char_ge
hcJ state ir1citJstrial corrin-~;ission7(}0

ccintact rne yot.1

can

000012

~003

JAMESCLARK

'i7104 2014 15:22 FAX 136025816~

1AJAt..~-c» 11.r~ 1FClfiNf (;.rJ1rrtrJj\J

\~ii~1i~!~1~6~~~;~~~-7~(';~:- ;;~-:~-f~~R ";~H&~16uj\:r/~;~:Cii\L_lJ.Jjf~lCT-~F
()0Tv1PLl\lJ\1T /-\ND SUfVli\11(J~\1S
infraction Citat:on

vs.

)
)
-----------·-··--·--·····--·-----·------ ··--···--·· ·---·-·--·--·-·····)

Cornrnorc-l-:.1! Vi1hlc!e
Driven by this Driver

t/<r.::;.;- :.:f:,~J

VIN H

. USDOT Ti, Ct~nsus tt __ ·-·····-~----·------··-·---·····-···-·····-

Opcrutcr

Ciass !\

Home .i\dc'ross
. ·•··· ... --·····-·-·· ··-· ,-~--- .. ,_:..•...._ -----·-···--- - -·,··-·····- ..

--- ··- ···---··--- ---

THE UNDt";RSiGNED O~=F/Ci~Ft {PAF(fY} H~~l=tEBY CEFlTlFlES /\ND SAYS:

DL

io

V I cortify i l··iovr? rt?!;1:;Qn~1b!e grounc:s~ and ht~Hevt:.~ the _at.H··,vc,-ninnf~d O,Jfendant:

~--..
.--·~i
Sex: L._ r.,-1
~

[~/~:~---···

Ot)Ei ····---·--·,····-······--- --·-·

. . ~lr. of Vehfc\e
Cc/or

l

~:.::.o ···~··-·--·-···-··---

.. ·- .. ····-·····--··-

A.ii.

.. ···~·-····-····--- ·•··· ... .,... ···--····· ···---- ·'-··-

···--·-·····- ..•. ' .. -···-···· -- .. . .. ·······--·- ..•. ····---··- ,. ······- ..

t./p .. -· ···-···-······- ... --··

Dale
Serlo.! //Ac'.Orcss

Disi ·ict Co;J(t cf

. . . , ~o_ --

but on or i.1r'.fry e ........ .

•-••••••••••••n••-•••Nn•u• -• ... • •••••••.,•••••n••" •••• •••••••on•-• ..... , __ '""""••·----.-•••••----••"-•••••••"•--•• --•••••n••""-"''"" .•.,., nm-• "'""'"-" "'"""""""'"'"""-•••-""""'"'"" '"""" •••-••• '•"'••••-·•-••••• •"~"'"'-'•""•-•y•"•"••, •

! hereby certify servic:a \ipon li,e defendaril.pcirsonai:y on ___________..::. __________ :_. ____ ·····-··········, 20 -···-·--·····-···
-~- -~- ~ ....,_........................ __ ___ ................... -·,,..., ............ ·-· ........... ·-· ............. ___ , .............. ···-··

................,..- "'······-·······-··. ···--·· .............

,,.,

,,

,•.,

,,

NOTICE: See reverss side of yoLII· copy for PENAi.TY rn1d COMf'L.JANCF. :nr.tructions.

'")

.)

·. __·c·j ,·-,-;1-..._
·" .

t

.,,..

000013

.\7/04

e

JAMESCLARK

~14 15:23 FAX 136025816~

'

~004

i

L
, i. . ,..,, /l
' ,. '\- \ c.... , •. '

! .,_,., \ '

·:

. ·,;;;:

\

·:·,: ::·:::f;i:.:·.::,,,.

000014

•

•

FILED PM

AM.

19/

~esday,April30,2014
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: HEIDI BELL
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff.
vs.

)

~

Case No: CR-MD-2014-0004968

) NOTICE OF APPOINTMENT OF PUBLIC DEFENDER
) AND SETTING CASE FOR HEARING

James Walter Clark
3515 Harney
Vancouver, WA 98660

~

- - - - - -Defendant.
---------------

D Ada ~oise D Eagle

D Garden City D Meridian

)
)

TO: Ada County Public Defender
YOU ARE HEREBY NOTIFIED that you are appointed to represent the defendant in this cause, or in the District Court
until relieved by court order. The case is continued for:

BC Pretrial Conference .... Monday, June 02, 2014
Judge:
Kevin Swain
Jury Trial. .. .Thursday, June 26, 2014
Judge:
Kevin Swain
BONDAMOUNT: - - - - -

The Defendant is:

.... 08:45 AM

.... 08:15AM

D In Custody

D Released on Bail

D ROR

TO: The above named defendant
IT HAS BEEN ORDERED BY THIS COURT that the defendant is to contact the Ada County Public Defender's
Office at 200 W. Front Street, Room 1107, Boise, Idaho 83702. Telephone: (208) 287-7400. If the defendant is unable to
post bond and obtain his/her release from jail, that the proper authorities allow the defendant to make a phone call to the
Ada County Public Defender.
IT HAS BEEN FURTHER ORDERED: That the parties, prior to the pre-trial conference, complete and comply
with Rule 16 1.C.R. and THAT THE DEFENDANT BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL
CONFERENCE AND/ OR THE JURY TRIAL: FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR
THE JURY TRIAL WILL RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.
I hereby certify that copies of this Notice were served as follows on this date of Wednesday, April 30, 2014.

Defendant:

Mailed

V

Hand Delivered

Prosecutor: Interdepartmental Mail

V::

Public Defender: Interdepartmental Mail

Signature------------

Clerk/ date

V'" Clerk/ date

CyY'- I S--

~

I

1-1u.

S'- I - , Y
C

Cite Pay Website: https://www.citepayusa.com/payments
Supreme Court Repository: https://www.idcourts.us

NOTICE OF APPOINTMENT OF PUBLIC DEFENDER
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

tlo.

LL

---~F;;;-ll-;:.Ea~--lt-J{I..._

A.M·----..t'..M. _ _ __

MAY O2 2Dt4
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-MD-2014-0004968
REQUEST FOR DISCOVERY

vs.
JAMES WALTER CLARK,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to BOISE CITY PROSECUTING
ATTORNEY:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Any unredacted, relevant written or recorded statements made by the defendant,
or copies thereof, within the possession, custody or control of the state, the
existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.
REQUEST FOR DISCOVERY, Page 1
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6) All reports of~hysical or mental examinations an,of scientific tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
11) Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.
DATED, Friday, May 02, 2014.

ADAM C KIMBALL
Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on Friday, May 02, 2014, I mailed a true and correct copy

of the within instrument to:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.

REQUEST FOR DISCOVERY, Page 2
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MAY O8 2014
Gt·ff,:tSTOPHER D. AfCH Clerk
81, KATRINA CHRrs·reNSEI\'

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY

~FPUT'.'

Theodore B. Blank
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8865
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

REQUEST FOR DISCOVERY

TO: Adam C. Kimball:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho

Criminal Rules, requests discovery and inspection of the following information, evidence and
materials:
1.

DOCUMENTS AND TANGIBLE OBJECTS -- Books, papers, documents,

photographs, tangible objects or copies or portions thereof, which are within the possession,
custody or control of the defendant, and which the defendant intends to introduce in evidence at
trial.
2. REPORTS OF EXAMINATION AND TESTS -- Any results or reports of physical
or mental examinations and of scientific tests or experiments made in connection with this case,
or copies thereof, within the possession or control of Defendant, which Defendant intends to
REQUEST FOR DISCOVERY - 1
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introduce in evidence at the trial, or which were prepared by a witness whom Defendant intends
to call at the trial when the results or reports relate to testimony of the witness.
3.

DEFENSE WITNESSES -- Names and addresses of any witnesses which the

defendant intends to call at trial and a current curriculum vitae for any witness which the defense
intends to utilize as an expert at trial.
4. EXPERT WITNESSES - Name(s), address(es), and phone number(s) of any expert
witness Defendant intends to call at trial. With respect to each expert witness, please provide a
written summary describing the testimony the witness intends to introduce, including the
witness's opinions, the facts and data for those opinions, and the witness's qualifications.
The undersigned further requests permission to inspect and copy said information,
evidence and materials prior to the 20th day of May, 2014, at a time and place mutually
agreeable to the parties hereto.
FURTHER, please take notice that the undersigned prosecutor, pursuant to Idaho Code

Section 19-519, demands the defendant to serve, within ten (10) days, upon the prosecutor, a
written notice of defendant's intention to offer alibi. Such notice shall state the specific place or
places at which the defendant claims to have been at the time of the alleged offense and the
names and addresses of the witnesses upon whom he intends to rely to establish such alibi.
YOU ARE FURTHER notified of the requirement to disclose any additional witnesses

promptly to the prosecutor named below as they become known to you.
DATED this =l.--day of May, 2014.

Theodore B. Blank
Assistant City Attorney

REQUEST FOR DISCOVERY - 2
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•

•

•
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

'J__ day of May, 2014, I served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
~ ELECTRONIC To:
akimball@adaweb.net

i2s~
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MAY O8 2014
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
::>EPU1'.'

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Theodore B. Blank
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8865
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,

)
)
)

Case No. CR-MD-2014-0004968

)
)
)
)

RESPONSE TO REQUEST
FOR DISCOVERY

)

Defendant.

______________

)
)

COMES NOW, the state of Idaho, by and through Theodore B. Blank, Assistant City
Attorney, and submits the following Response to Request for Discovery in compliance with
Idaho Criminal Rule 16(d)(2)A. Wherein, the State has provided an unredacted color copy of the
response for defense counsel, and a redacted white copy for Defendant. In both copies the State
has furnished the following information, evidence, and materials:
1. Copies of:

Boise Police Department General Report DR# 2014-406829
Boise Police Department Supplemental Report DR # 2014-406829 - Ofc. Matt
Konvalinka
Boise Police Department General Photo Log
Boise Police Department Report Photos

RESPONSE TO REQUEST FOR DISCOVERY - 1
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Letter from Idaho Industrial Commission to defendant dated August 27, 2013
Fax confirmation - 2 pages
Boise Police Department Idaho Uniform Citation(s)

2. Defendant advised of existence and allowed access to when available (for audio or
video tapes, see paragraph #3):
Audio Tape and/or Digital Audio Recording(s)

3. Audio and/or Video recordings:
If the citation, police report, discovery response or any other materials provided in
discovery reflect the existence of audio or video recording(s), you may access such
recording(s) by:
a) Using the "Audio Request" link on your JusticeWeb Active Cases webpage
for this case. *This is the easiest and preferred method.
b) Using the "Officer Video Request" link on your JusticeWeb Active Cases
webpage. If video exists, you will either be provided with a link to access the
video(s) online via an email from evidence.com, or you will receive a DVD copy
of the video(s) in the mail. The response you receive from the Boise City
Attorney's Office will depend on the program/equipment that police used to
record the video(s) in the first place.
c) Sending an email request to BCAO@cityotboise.org including the case number
and the name of the defendant.
d) Contact the legal secretary for the undersigned to make arrangements to do one of
the following:
1. Have the digital audio and/or video tape sent electronically to our secure
JusticeWeb program for you to download to your local machine. You will be
notified via email when it is ready to download.
2. Listen and/or view the audiotape, videotape, and/or CD at the Boise City
Attorney's Office.
3. Make or obtain a copy of the audio file, video file or compact disc at our
office using our high-speed dubbing machine, or downloading the file to a CD
or USB drive.

4. Results of examination and tests:
NIA
S. The State intends to call as witnesses:
Blair Dee Jaynes, Idaho Industrial Commission, 700 S. Clearwater, Boise, Idaho,
83712,(208)334-6067
Mindy Montgomery, Idaho Industrial Commission, P O Box 83720, Boise, Idaho,
83720, (208) 334-6000
RESPONSE TO REQUEST FOR DISCOVERY - 2
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Cpl. Daniel J. Ryan Ada #521, Boise Police Department, 333 N. Mark Stall Place,
Boise, Idaho, 83704, (208) 570-6000
Officer Matthew D. Konvalinka Ada #712, Boise Police Department, 333 N. Mark
Stall Place, Boise, Idaho, 83704, (208) 570-6000
And any other individuals identified in the discovery materials.
6. Criminal histories:
The Idaho criminal history for Defendant and/or witnesses, if such history exists, can
be found using the on-line Idaho Supreme Court Data Repository at:
https://www.idcourts.us/r@ository/start.do
7. Other Information:
There may be other relevant information or documents on this case contained in the
Court file.
8. Officer Certification and Training Records:
a) Defense counsel may submit a specific written request to the POST Academy care
of Trish Christy, 700 S. Stratford Drive, Meridian, Idaho 83642 for information
regarding a specific officer's training history, including which year (color) of
N.H.T.S.A. training manual was used and if/when the officer may have taken a
refresher training. If counsel has questions regarding the request, they may
contact Ms. Christy at 208-884-7253.
9. Ongoing duty to supplement discovery:
The State recognizes its on-going duty to supplement this Response to Discovery
should additional evidence relevant to this case arise.
DATED this]_ day of May, 2014.

Theodore B. Blank
Assistant City Attorney

RESPONSE TO REQUEST FOR DISCOVERY - 3
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•

•
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

l_ day of May, 2014, I served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702

Ji

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
ELECTRONIC To: akimball@adaweb.net

RESPONSE TO REQUEST FOR DISCOVERY - 4
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

,-! /

1

MAY 1 6 201~
CHRISTOPHER 0. RICH, Clerk
By AMY LANG
De>UTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

JAMES WALTER CLARK,
Defendant.

Criminal No.

MD 14 4968

SPECIFIC REQUEST FOR
DISCOVERY

---------------PLEASE

I.C.R.

16,

TAKE

NOTICE,

requests

that

copies

of

the

undersigned,

any

and

all

pursuant
discovery

to
and

photocopies of the following specific information, evidence, and
materials in this case.
1.
The

Any report or writing prepared by Officer Ryan.
undersigned

further

requests

written

compliance,

pursuant to I.C.R. 16, two weeks from this request.
DATED, t h i s ~ day of May, 2014.

Attorney for Defendant

SPECIFIC REQUEST FOR DISCOVERY, Page 1
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CERTIFICATE OF MAILING

I

HEREBY CERTIFY,

that on this

_/.1J::

day of May,

2014,

I

mailed a true and correct copy of the foregoing to the:
Boise City Prosecutor

by depositing the same in the Interdepartmental Mail.

SPECIFIC REQUEST FOR DISCOVERY, Page 2
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\{ _ ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
\ri., 200 West Front Street, Suite 1107
{n\
~oise, Idaho 83702
\Y ~~ ;elephone: (208) 287-7400
~
Facsimile: (208) 287-7419

A.M

~

MAY 2 1~D;

CHRISTOPHER D. RICH, Clerk
By SARA WRIGHT
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JAMES WALTER CLARK,
Defendant.

)
)
)
)
)
)
)
)
)
.)

Criminal No. CR-MD-2014-0004968

DEMAND FOR SWORN COMPLAINT

______________

COMES NOW, the above-named Defendant, JAMES WALTER CLARK, by and

through his Attorney of Record, the Ada County Public Defender's Office, ADAM C.
KIMBALL, handling attorney, and hereby moves this Honorable Court, pursuant to Idaho
Misdemeanor Criminal Rule 3(d), for its Order demanding sworn complaint in the above-entitled
matter upon the grounds and for the following reason(s):
1.

Defendant entered a plea of"Not Guilty" on the 30th day of April, 2014;

2.

A copy of the SWORN COMPLAINT was not included in the State's
RESPONSE TO REQUEST FOR DISCOVERY.

DATED, this

7(

tday of May, 2014.

~~
Attorney for Defendant

DEMAND FOR SWORN COMPLAINT
CR-MD-2014-0004968
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J

CERTIFICATE OF MAILING

..s+
I HEREBY CERTIFY, that on this ;2..t

day of May, 2014, I mailed a true and correct

copy of the foregoing to the:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho

by depositing the same in the Interdepartmental Mail.

~-------Legal Assistant

DEMAND FOR SWORN COMPLAINT
CR-MD-2014-0004968

Page 2
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..M____

No. ___
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•

MAY 2 2 2014
CHRISTOPHER D. RICH, Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

By SARA WRIGHT
De?UTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
JAMES WALTER CLARK,
Defendant.

)
)
)
)
)
)
)
)
)
.)

Criminal No. CR-MD-2014-0004968
DEFENDANT'S DISCOVERY
RESPONSE TO COURT

______________

COMES NOW, JAMES WALTER CLARK, the defendant above-named, by and

through counsel, ADAM C. KIMBALL, Ada County Public Defender's Office, and informs the
court that the defendant has served upon the State of Idaho DEFENDANT'S RESPONSE TO
REQUEST FOR DISCOVERY on the above-filed date.
DATED, this1]i.,/day ofMay, 2 0 1 ~

~

AAMcKilYIBALL
Attorney for Defendant

DEFENDANT'S DISCOVERY RESPONSE TO COURT
CR-MD-2014-0004968
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•
CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this

"'.J,
day of May, 2014, I mailed a true and correct

z::i---

copy of the foregoing to the:

BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho

by depositing the same in the Interdepartmental M
=-~
- t - -=
> . G l=
i t F - -·
"'~o'--:::,,,'----------

~
Legal Assistant

DEFENDANT'S DISCOVERY RESPONSE TO COURT
CR-MD-2014-0004968
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

MAY 2 2 2014
CHRISTOPHER D. RICH, Clerk
By SARA WRIGHT
DePUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
JAMES WALTER CLARK,
Defendant.

)
)
)
)
)
)
)
)
)

Criminal No. CR-MD-2014-0004968
DEFENDANT'S RESPONSE TO
REQUEST FOR DISCOVERY

--------------~>
COMES NOW, JAMES WALTER CLARK, the defendant above-named, by and

through counsel, ADAM C. KIMBALL, Ada County Public Defender's Office, and responds to
the State's REQUEST FOR DISCOVERY herein.
1)

The defendant intends to call the following witness(es) at trial:
•

Elaine Kerr
3515 Harney
Vancouver, WA 98660
(360) 258-1619

WHEREFORE, the defendant recognizes that said request is continuing in nature and

will further respond should further evidence and/or witnesses come to his attention.

. k_
-,J day of May, 2014 .

DATED, this

.~~

ADAM C. KIMBALL
Attorney for Defendant

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY
CR-MD-2014-0004968 ·
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CERTIFICATE OF MAILING

J

I HEREBY CERTIFY, that on this 2-~ day of May, 2014, I mailed a true and correct

copy of the foregoing to the:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho

by depositing the same in the Interdepartmental ~ < ! p 4 , l , - ~ - - - - - - - -

~os
Legal Assistant

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY
CR-MD-2014-0004968
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MAY 2 3 2014
CHRl:Fm-'HFF1 D FllC:-J, Cler!<:
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R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Theodore B. Blank
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8865
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.
---------------

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

)

COMES NOW, the state of Idaho, by and through Theodore B. Blank, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Disclosure:

The State did not receive a demand for Sworn Complaint any time prior to your
demand dated May 21, 2014. Herewith copy of Sworn Complaint to be brought
before Judge Swain at the Pre-Trial Conference on June 2, 2014.

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1
'
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I
DATED this

1..L day of May, 2014.

•

Theo~tl~

Assistant City Attorney

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on t h i s ~ day of May, 2014, I served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702

p_

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
ELECTRONIC To: akimball@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JAMES WALTER CLARK,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Criminal No. CR-MD-2014-0004968

MOTION TO RESET
PRE-TRIAL CONFERENCE

COMES NOW, the above-named Defendant, JAMES WALTER CLARK, by and

through his Attorney of Record, the Ada County Public Defender's Office, ADAM C.
KIMBALL, handling attorney, and hereby moves this Honorable Court for its Order to reset the
the Pre-trial Conference now scheduled for the 2nd day of June, 2014, at the hour of 8:45 A.M.
In support of this motion, the defendant states as follows:
The Defendant lives in Vancouver, WA and needs to travel to Ada County for his
court dates. The Defendant's source of income is Social Security and he does not
receive money until the 3rd of each month. The Defendant would like to
reschedule his c~1' date to some date after the 3rd of the month.

DATED, this

'Zlf_ day of May, 2 0 1 ~ ~
·

MOTION TO RESET PRE-TRIAL CONFERENCE
CR-MD-2014-0004968

A AM C. KIMBALL
Attorney for Defendant

.
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•
CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

J.25

v--...J.

day of May, 2014, I mailed a true and correct

copy of the foregoing to the:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho

by depositing the same in the Interdepartmental Mail.

4.~
Legal Assistant

MOTION TO RESET PRE-TRIAL CONFERENCE
CR-MD-2014-0004968
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MAY 2 3 2014
if';;'' ( ;H-Jl:_f, D. F:iCH, Cler!<
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R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY

OEPUT\'

Theodore B. Blank
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8865
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

RESPONSE TO SPECIFIC
REQUEST FOR DISCOVERY

COMES NOW, the state of Idaho, by and through Theodore B. Blank, Assistant City
Attorney, and submits the following Response to Specific Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence and materials with the exception of witness and victim dates of birth,
driver's license numbers and/or social security numbers:

1. Disclosure:

Boise Police Department Supplemental Report DR# 2014-406829 by Cpl. D. Ryan

RESPONSE TO SPECIFIC REQUEST FOR DISCOVERY - 1

ah 000037

'

DATED this

22

•
day of May, 2014.

Theodore B. Blank
Assistant City Attorney

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this

22-

day of May, 2014, I served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702

A

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
ELECTRONIC To: akimball@adaweb.net

RESPONSE TO SPECIFIC REQUEST FOR DISCOVERY - 2
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•

•

FILECUJ«2J~oJ4 AT/D~381.
CHRISTO ER D. RICH,
CLERK OF THE DI TRICT COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO
Plaintiff,
vs.

Case No.

C/2. /41/)

l'f

ff6'8

TRIAL STATUS MEMORANDUM

:lalf~
k_
_________________
_B. . . . ~------·-----------------~fl

Defendant.

Appearances: Prosecutor

Defense Counsel

_/6---"'l/i. .~----------------------..

txl

This case is ready for trial.

D

Discovery has been completed.

M

Cut off date for discovery is

0

State is to prepare a formal complaint for trial. (by _ _ _ _ _ _ _ _ _ _ _ _ _ )

D

Parties are to prepare proposed jury instruction on the elements of count(s) _ _ _ __

D
Jk1

The State does not intend t_°'amend the char~.
qr o.d:)
C ~~ c>\ •
The State may amend \he charge to

D

The parties anticipate the case can be tried in one day.

D

Courtroom media equipment will be needed.

l

1,veefu,

~-IQ('.

°'

}p :J:ri:.J-

'\ -

J

O \~< >c~ ( '_s.
(The attorneys are responsible for the

presentation of evidence.)

D
D

Motions subject to Idaho Crlmlnal Rule 12(b) have been heard.

-::r~ //, /;;J.{)llj

8 ,'JS'

Other _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____(L_
______e!-=-

Prosecuting Attorney

Date

}

G ~ l~

r/

Mairate
~

Dffien~~-

L

-

000039
TRIAL STATUS MEMORANDUM

[REV. 11-2010)

•

•

ADA COUNTY MAGISTRATE MINUTES

James Walter Clark

CR-MD-2014-0004968

Scheduled Event: BC Pretrial Conference

DOB

onday, June 02, 2014 08:45 AM

• 1 118-7008 Trespass M

\ 01 ~

Case Called

Defendant ~Present

Not Present

__ Waived Attorney

_ _ Advised of Rights _ _ Waived Rights _ _ PD Appointed
_ _ Guilty Plea / PY Admit

_ _ In Chambers

"-do -

~ V'<'l "C.-

_ _ Advise Subsequent Penalty

N/G Plea
ROR

Bond $

~~ Memo

I

_ _ Payment Agreement
No Contact Order

~
+o ~k

-\,'-w,...g.

C.o~pl"f"olOl"--t

CR-MD-2014-0004968

__ Pay I Stay

_ _ Written Guilty Plea

i...,..,\ '>-<-

__ In Custody

000040
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e

AM_F_IL_E_D_,P.M. _ __

Monday, June 02, 2014

CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: VICKY EMERY
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
STATE OF IDAHO,
)
)
Plaintiff.
vs.
)
)
Case No: CR-MD-2014-0004968
James Walter Clark
)
NOTICE OF HEARING
3515 Harney
)
Vancouver, WA 98660
)
Defendant.
)

-------------------

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Jury Trial....Wednesday, July 16, 2014 .... 08:15 AM
Judge: Kevin Swain
THE DEFENDANT SHALL BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL CONFERENCE AND/ OR THE
JURY TRIAL. FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR THE JURY TRIAL WILL
RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.

I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entered by the court
and on file in this office. I furt her: certify that copies of this notice were served as follows:
Defendant:

7

Mailed
Clerk "4MA)

Hand Deli/.vJ_rpd
Date (t.l ,--=:f._

Signature----------Phone - - - - - - - - - - - -

Hand Delivered
Date

Signature----------Phone...____.__ _ _ _ _ _ _ _ __

Adam C Kimball
200 W Front St Rm 1107
Boise ID 83702
Private Counsel: Mailed
Clerk
Prosecutor:

lnterdepart"'!ntal Mail
Clerk
Al Date

V'Af

~

7illl--

D Ada '11:Boise D Eagle D G.C. D Meridian

Public Defender: lnterdepartmeqtal Mail ~
Clerk lM41.J.
~ 11 Date
Other:

-----------Mailed
Hand Delivered
Clerk

Dated: 6/2/2014

---

--

Date - - - - - -

S
i g...__._
n a_
tu
e_
-- -_
-_
- -_
-Phone
_r_
_-_
_-

CHRISTOPHER D. RICH
Clerk of he Court

Cite Pay Website: https://www.citepayusa.com/payments Supreme Court Repository: https://www.idcourts.us

NOTICE OF HEARING
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•

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM
STATE OF IDAHO

CASE NO. CR MD-

vs

CLERK

TX()..~

6cc kt.k.__
<

COMPLAINING WITNESS _ _ _ _ _ _ _ __

::r>Oc2

VICKY EMERY

6/U> /2014TIME _ _

1~0~~DATE
PROSECUTOR

ad,;/ 'f

CASE ID _ _ _ _ BEG.
COURTROOM Swain203

~ ~ 54

END

s ~/7

INTOX
JUDGE

STATUS

c::J
c::J

MacGREGOR-IRBY

xxxx

STATE SWORN

MANWEILER

Cl

PC FOUND

McDANIEL

CE

COMPLAINT SIGNED

OTHS

HARRIGFELD

Cl
Cl
Cl
Cl
Cl

c::J

HAWLEY

xxxx

SWAIN

Cl

HICKS

c::J

WATKINS

c::J

Schmidt

c::J
c::l

BERECZ

Cl
Cl
Cl
Cl
Cl

CAWTHON

BIETER
COMSTOCK
DAY
GARDUNIA

MINDER
REARDON
STECKEL

~
Cl
Cl
Cl
Cl

AFFIDAVIT SIGNED
JUDICIAL NOTICE TAKEN
NO PC FOUND
EXONERATE BOND

c::J SUMMONS TO BE ISSUED
c::J WARRANT ISSUED
c::J BOND SET$
Cl

c::J

isu1mell!8 eeMPLAINT SIGNED

NO CONTACT

MOTION FOR BOND REVOCATION FOR NON
DR# _ _ _ _ _ _ _~

COMPLIANCE W/PT RELEASE CONDITIONS
BOND REVOCATION HEARING TO SET AT ARR

c::J
c::J

DISMISS CASE
IN CUSTODY

FILE MEMO REVIEW

CJ

Cl

RESET FILE MEMO:

c::l

No objection by State to Motion

State objects to motion

CJ

CJ

Motion Denied by Court

Motion Set for Hearing
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NO.](~U-~~r-----"""==
AM.
to\ :::, .~lt . . .-

'

·-ry

•

·----

l

JUN 2 O2014
CHRISTOPHER D. RICH, Clerk
By STORMY McCORMACK
DEPUTY

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Theodore B. Blank
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8865
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

COMPLAINT

PERSONALLY APPEARED Before me this
2014:T

lo

day of

J\.J l'\.C,

hc.,..o c) O <'- ~l "'V\I(, Assistant City Attorney, in the city of Boise, county of

Ada, state ofldaho, who, being first duly sworn, complains and says that James Walter Clark, on
or about the 4th day of April, 2014 in the city of Boise, county of Ada, and state of Idaho, did
commit the crime(s) of: Count I: TRESPASSING, a misdemeanor, which is in violation of
Idaho Code § 18-7008(8); as follows, to-wit:

COMPLAINT - 1

jk

c~~

000043

.'

...

COUNT!
That the Defendant, James Walter Clark, on or about the 4th day of April, 2014, in the
city of Boise, county of Ada, state of Idaho, wilfully returned to and entered real property, to wit:
700 Clearwater, after first being notified in writing or verbally by the owner or authorized agent
of the owner of real property to depart, within one year after being so notified without
permission or invitation, in violation of Idaho Code 18-7008(8).

All of which is contrary to the form, force, and effect of the statute, and against the peace
and dignity of the state of Idaho.
Said Complainant therefore prays that the Defendant may be dealt with according to law.

SUBSCRIBED AND SWORN to before me thisJJ)_ day of~ \t\,

I

w

~

, 2014.

-.

Magistrate for the District Court,
Magistrate Division

COMPLAINT - 2

jk

000044

A}.".----

P}· _ _ __

JUN 2 4 2014
_- ·1 C;P:· : ;_ r·;
By !·.AT'. ;ii-.;:·{

(~·H:

~

'i:

- ;:i,f:jJ\l

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

---------------)

COMES NOW, the state of Idaho, by and through Leon J. Samuels, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Disclosure:

Formal Complaint to be filed at Jury Trial
DVD obtained from Industrial Commission

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1

jk 000045

DATED this

)3

day ofJune, 2014.

Loo1rs#;~
CERTIFICATE OF MAILING

I HEREBY CERTIFY that on t h i s ~ day of June, 2014, I served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83 702

US MAIL
/ INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
-- ELECTRONIC To:

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2

jk 000046

•

•

ADA COUNTY MAGISTRATE MINUTES

James Walter Clark

CR-M D-2014-0004968

• 1 118-7008 Trespass M

9.a\ ur

Defendant:

Case Called

_ _ Advised of Rights

PT Memo

( r lu

1

~Q

Not Present

t1uA..c

_ _ In Custody

_ _ Waived Attorney

_ _ Advise Subsequent Penalty

N/G Plea

Bond $ ~ - - - - - ~

"f:r' J

foent

_ _ Waived Rights _ _ PD Appointed

_ _ Guilty Plea / PV Admit

In Chambers

DOB:

ROR

_ _ Pay I stay

_ _ Wntten Guilty Plea

_ _ Payment Agreement
No Contact Order

~ £ --.,..Ji_t~a..--..L_·_ __

~-----··--·-···-··--·. · · · - - - - - - · - · - · · - - -

~~ /~ Ltf -e E; ;1

s

~

.......
)-.;...;R=el=e=as.;..;e;;....D::;...e-=f-=-en"""d=a=n~t------------------------

CR-MD-2014-0004968
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I

D

PM. _ __

Wednesda , July 16, 2014
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: VICKY EMERY
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
STATE OF IDAHO,
)
Plaintiff.
)
)
vs.
)
Case No: CR-MD-2014-0004968
James Walter Clark
3515 Harney
Vancouver, WA 98660
_ _ _ _ _ _D_e_fe_n_d_an_t_._ _ _ _ _ _ _ _ _ _

)
)
)
)

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Jury Trial. ... Wednesday, August 06, 2014 .... 08:15 AM
Judge: Kevin Swain
THE DEFENDANT SHALL BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL CONFERENCE AND/ OR THE
JURY TRIAL. FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR THE JURY TRIAL WILL
RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.

I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entered by the court
and on file in this office. I further certify that copies of this notice were served as follows:
Defendant:

Mailed
Clerk

~ P::-1

Hand Delivered
Date

Signatur¥:'Sn1eA.ctll
Phone

Hand Delivered
Date

Signature----------Phone

L> $-L\c..-~ 'c,, ~ ~

Adam C Kimball
200 W Front St Rm 1107
Boise ID 83702
Private Counsel: Mailed
Clerk
Prosecutor:

Clerk

ij A.,uJ

Date

Public Defender: Interdepartmental Mail
Clerk
l,A1.A) Date
Other:

------------

1nterdepartmentaI Mail ~ D Ada ~Boise D Eagle D G.C. D Meridian

_J-=-::--=,--7(17

------------

Mai Ied - - - Hand Delivered - Clerk
Date - - - - - -

Dated: 7/16/2014

NOTICE OF HEARING

Signature _ _ _ _ _ _ _ _ _ __
Phone

------------

CHRISTOPHER D. RICH
Clerk of the Court

000048
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NO._

A.M.=-=====3~m.~1_,-4b.J..r1'1:::_~

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FORTHE COUNTY OF ADA

THE STATE OF IDAHO
Plaintiff,
V.

JAMES WALTER CLARK
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968
NOTICE OF INTENT TO
OFFER IRE 404(b) EVIDENCE

---------------)
COMES NOW, the City of Boise, by and through attorney of record, Leon J. Samuels,
and gives the court and defense counsel notice of intent to offer as evidence other acts of the
defendant at trial pursuant to Idaho Rules of Evidence 404(b). The acts intended to be offered
are the following: a Youtube video made by the Defendant showing a 2012 letter trespassing
him from the Idaho Industrial Commission. In the video, the Defendant shows the 2012 letter
and states " ... and I just received another one."
The prior act shows the Defendant had knowledge that he was currently trespassed from
the Idaho Industrial Commission and absence of mistake as he acknowledges receipt of the new

V

NOTICE OF INTENT TO OFFER IRE 404(b) EVIDENCE - I

ljs

000049

•
letter in the video. Further, the probative nature of the evidence is not substantially outweighed
by the danger of unfair prejudice as the video is highly probative in showing that the Defendant
had notice from the Idaho Industrial Commission that he was trespassed from its property.
DATED this

;21.{ day of July, 2014.

NOTICE OF INTENT TO OFFER IRE 404(b) EVIDENCE -2

ljs

000050

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on t h i s ~ day of July, 2014, I served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702
US MAIL
7'INTERDEPARTMENTAL MAIL
FACSIMILE
HAND DELIVER

ff~

NOTICE OF INTENT TO OFFER IRE 404(b) EVIDENCE - 3

ljs

000051
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It

NO·-----..,rn.-+-Jl-lt.f.Jjn~Frl_,..,~--it----

AM. _ _ _ _

JUL 2lt 2014
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, the state of Idaho, by and through Leon J. Samuels, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Additional Witnesses:

Barbara Fox, State of Idaho Industrial Commission, 700 South Clearwater Lane,
Boise, Idaho, 83712, (208) 334-6000
2. Disclosure:

Amended Complaint to be filed at Jury Trial
Affidavit of Barbara Fox

\\j\ '

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1

ms

000052

DATED this __Jl_ day of July, 2014.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 2.2...-day of July, 2014, I served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83 702

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
.LELECTRONIC To: akimball@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2

ms000053

·A.M
- -------_------~Fl~LE:=:-t'"~
""'~?:0~"'1\""'1;5-::-----

JUL 2 5 2014

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

CHRISTOPHER D. RICH, Clerk
By SARA WRIGHT
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.
JAMES WALTER CLARK,
Defendant.
_______________

)
)
)
)
)
)
)
)
)
)

Criminal No. CR-MD-2014-0004968

SPECIFIC REQUEST FOR
DISCOVERY

PLEASE TAKE NOTICE, that the undersigned, pursuant to I.C.R. 16, requests copies

of any and all discovery and photocopies of the following specific information, evidence, and
materials in this case.
1.
2.
3.

The Computer-Aided Dispatch (CAD) logs.
Any record of the use of the emergency button that summoned Law
Enforcement on the 4th day of April, 2014.
A copy of the emergency email notification sent by Barbara Fox regarding
James Clark.

The undersigned further requests written compliance, pursuant to I.C.R. 16, two weeks
from this request.
DATED, this "p'5~day of July, 2014 .

. .~Wee
Attorney for Defendant
SPECIFIC REQUEST FOR DISCOVERY
CR-MD-2014-0004968

Page I

000054

•
CERTIFICATE OF MAILING
~

I HEREBY CERTIFY, that on this ~ day of July, 2014, I mailed a true and correct

copy of the foregoing to the:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho

by depositing the same in the l n t e r d e p a r t m e n ~

Irene ar ios
Legal Assistant

SPECIFIC REQUEST FOR DISCOVERY
CR-MD-2014-0004968

Page 2

000055
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NO.-----;;F'iii1Le:oo-~0~"?6"-_ _ _ _P
..M.--::;...-A.M.-

AUG - 4 2014
CHRISTOPHER D. RICH, Clerk
By SHERRI BOUCHER

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY

DEPUTY

Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

---------------)

COMES NOW, the state of Idaho, by and through Leon J. Samuels, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Disclosure:

Idaho Industrial Commission Alarm Log for April 4, 2014
Email sent by Barbara Fox on April 4, 2014

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1

ljs 000056

•

•
DATED this

_j__ day of August, 2014.

uotsi~I~
CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this

l.:l:__ day

of August, 2014, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83 702
US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
_L"ELECTRONIC To: akimball@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2

ljs000057

-------------------------------~-

•

e
0:?:

NO.
FILED
A.M. _ _ _ _P.M ...w;.__--

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY

AUG - 4 2014
CHRISTOPHER D. RICH, Clerk

Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770

By SHERRI BOUCHER
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.
---------------

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

)

COMES NOW, the state of Idaho, by and through Leon J. Samuels, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Additional Witnesses:

Jeremiah Clark, No Address Available, No Phone Number Available
Dispatcher Everett W. T. Mcconnaughey Ada# 5404, Ada County Sheriffs Office,
7200 Barrister Dr., Boise, Idaho, 83704, (208) 577-3000

~

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - I

jk

000058

•
2. Disclosure:
Computer Aided Dispatch Report
Ada County Dispatch Digital and/or Audio Recording

DATED this

_l_ day of August, 2014.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

fSY

day of August, 2014, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Adam C. Kimball
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702

L

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
ELECTRONIC To: akimball@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2

jk 000059

e

•

e
AUG -6 2014
CHRISTOPHER D. RICH, Clerk
By VICKY EMERY
Ol!PUTY

R. STEPHEN RUTHERFORD
INTERIM BOISE CITY ATTORNEY
Leon J. Samuels
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 8770

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

JAMES WALTER CLARK,
Defendant.

___________

)
)
)
)
)
)
)
)
)
)

PERSONALLY APPEARED Before me this

Case No. CR-MD-2014-0004968

AMENDED COMPLAINT

___kl__ day of ~A_v~9. . .u_.s_+-~--'

2014,

---'-l--'-l_O_r"l--3o.S"----'til..'-M--'---'t1'-'e,=--'-/"""'S_ _ _ _, Assistant City Attorney, in the city of Boise, county of
Ada, state ofldaho, who, being first duly sworn, complains and says that James Walter Clark, on
or about the 4th day of April, 2014, in the city of Boise, county of Ada, and state of Idaho, did
commit the crime(s) of:

Count I: TRESPASSING, a misdemeanor, which is in violation of

Idaho Code § 18-7008(8); as follows, to-wit:

AMENDED COMPLAINT - 1

000060
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COUNT!
That the Defendant, James Walter Clark, on or about the 4th day of April, 2014, in the
city of Boise, county of Ada, state of Idaho, wilfully returned to and entered real property after
first being notified in writing or verbally by the owner or authorized agent of the owner of real
property to depart, within one year after being so notified without permission or invitation,
and/or wilfully refused to depart after first being notified by an authorized agent of the owner of
real property to immediately depart, to wit: The Industrial Commission, 700 S Clearwater Lane,
in violation of Idaho Code 18-7008(8).

All of which is contrary to the form, force, and effect of the statute, and against the peace
and dignity of the state of Idaho.
WHEREFORE, Plaintiff prays that Defendant may be dealt with according to law.

SUBSCRIBED AND SWORN TO before me tlris

±_

day o f ~ 2014.

:\L.c~

Magistrate Judge

AMENDED COMPLAINT - 2

000061
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Time
Speaker
10:02:39 AM!
10:02:50 AM jcourt
10:02:55 AM jdef
10:02:57 AM jcourt
10:03: 11 AM jdef
10:03:45 AM jcourt
10:04:23 AM jdef
10:04:27 AM jcourt
10:05:07 AM jcourt
10:05:13 AM jAdam Kimball
10:05:26 AM jcourt
10:05:32 AM jAdam Kimball
10:05:42 AM icourt

Note
!James Clark MD 2014 0004968
jdef pres/

f
jcautions def
jto Adam Kimball
jaddresses defendant
[
jjurisdiction /
[404b
[objection to 404b
j
j
j

J

..1.o_:_05_:_54. AM Leon ..Samuels..................... ·.....................i argument ......................................................................................................................
!
10:06:54 AM Jcourt
10:06:56 AM jAdam Kimball
jresponse
i
10:07:13 AM jcourt
10:07:15 AM jLeon Samuels
ire testimony
10:07:45 AM fcourt
i
jdiscovery
10:07:55 AM jAdam Kimball
10:08:32 AM jcourt
i
j
10:08:38 AM jAdam Kimball
10:08:42 AM jcourt
[response
10:09:16 AM!Adam Kimball
10:09:20 AM icourt
10:09:37 AM jLeon Samuels
j
10:09:57 AM lcourt
i
j
• ·
10:10:10 AMlAdam Kimball
10:10:14 AMlcourt
i
·
j
.......
10: 10:24 AM jAdam Kimball

i

i

.i

i

..1.o:.1_0:.56. AM Leon ..samuels............................................. amended . Complaint.. submitted ..................................................
10: 11 :08 AM /court
/accepts
10:11 :53 AM keon Samuels
tre video
·······
10:12:09 AMtcourt
10:12:28 AMkeon Samuels
10:13:00 AMtAdam Kimball
10:13:32 AMtcourt
··1·0·:'13:43.AM.tLeon Samuels
10:14:08 AM!court
10:14:41 AMtAdam Kimball
10:14:46 AMtcourt
:
8/6/2014

t
tre dacted video
t

t

........

I
l

i

·
·

trecess to 12:30 to do motion in limine

:
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Judge Kevin Swain/ Vicky Emery/ 08061014
10:16:28 AM !recess
10:16:35 AM j
10:16:35 AM j
10:16:35 AM j
10:16:35 AMf
10:16:35 AM j
10:16:39 AM j
10:16:39 AM j.
12:31 :34 PM j.
12:31 :37 PM j
12:31 :39 PM jcourt
12:32:17 PM j
12:32:20 PM j
12:32:20 PM j
12:32:20 PM j
12:32:20 PM j
12:32:20 PM f
12:32:24 PM i
12:35:53 PM fcourt
12:36:01 PM \eon Samuels
12:37:09 PM j
12:40:09 PM j
12:41 :05 PM j
12:41: 10 PM jcourt
12:42:41 PM j
12:44:52 PM jcourt
12:45:00 PM jLeon Samuels
Kimball
12:45:11 PM [Adam
.
12:48:27 PM icourt
12:48:29 PM \eon Samuels
12:48:39 PM jcourt
12:48:51 PM jLeon Samuels
12:48:59 PM 1Adam Kimball
12:50:41 PM jcourt
12:50:55 PM1Adam Kimball
12:51:11 PMtcourt

!
jEnd of Case
j

j
j
j
j.
j
[
jJames Clark MD 2014 0004968
jdef not pres/
jrecess
jEnd of Case
j
j
j
j
:James Clark MD 2014 0004968
recalls case def now pres
/calls sw 1 /Sworn/ Blair Jaynes
jDirect Examination of the Witness
jsE 1 marked I
joffers SE 1 / Adam Kimball
jadmitts SE 1
jsE 1 published
jquestion
j
.icross Examination of the Witness

I

i
ire cross
isw 1 steps down
jrests
· iargument
jruling comments
:re letter I

,

!

··~}:}:·!~-:~!~:~Samuels_ · ---1:: ;:~owsexhibit- - ·· · · · · ·
0

12:53:01 PM tdef
12:53:06 .. PM.f court
12:53:29 PMiLeon Samuels
12:53:43 PM tcourt
8/6/2014

............... .

!t

[re times
tpick jury today/ testimony tomorrow
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..12:.54.:.os .. PM.jrecess .....................................................................J.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
2:43:46 PM 1
j.
2:43:49 PM 1
jJames Clark MD 2014 0004968
2:43:52 PM jcourt
jparties pres/
2:44:03 PM .j
.jjury panel
2:50:18PM jcourt
:
2:50:33 PM jroll call
j
2:52:27 PM !court
: introductions
f
2:56:33 PM fpanel sworn
2:57:06 PM jcourt
jvoir dires panel
3:01 :20 PM jLeon Samuels
jvoir Dires panel/ passes panel
3:23:27 PM !Adam Kimball
jVoir Dires panel
3:33:41 PM jcourt
jadmonishes def
jcont voir dire/ passes panel
3:33:47 PM !Adam Kimball
3:44:46 PM jcourt
[challenges at bench
3:51 :20 PM j
jpanel seated
jparties accept panel
3:52:49 PM j
3:52:55 PM :
jextra jurors Thanked and excused
j.
3:53:49 PM jpanel sworn
3:53:57 PM jcourt
jpre trial instructions
4:05:01 PM irecess
j
4:06:18 PM j.
j

i. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i

... 4.:.06_:42 .. PM ...
End . of ..Case .............................................................................................................
... 4.:.06_:42 .. PM_ .. i. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
4:06:42 PM i
i

8/6/2014
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Time
7:55:29 AM !
7:55:29 AM i
9:30:08 AM jcourt
:
9:30:10 AM t1eon
9:30:17 AM jc
9:30:24 AM jdef
9:30:28 AM jcourt

Speaker

Note

i

i

9:31 :44
9:32:56
9:32:59
9:35:50

Courtroom207

1

AM
AM icourt
AM jLeon Samuels
AM !court
.

. .:.~.~~·~·~~. ~~· ·l~=~;.

i
jJames W. Clark MD 2014 0004968 calls case
:def pres / attorneys pres
[motion exclude witnesses
!grants motion exclude witnesses
jvideo
:cautions def re contempt and penalties for
:contempt
[Jury Panel
i
jopening statement

i.

Kimba,11 .............·. ····.··· .... ·-·.·······!opening.. statement·························································································

9:37:36 AM
9:38:35 AM
9:41 :38 AM
9:42:53 AM
9:43:29 AM
9:46:24 AM
9:46:26 AM
9:46:28 AM
9:50:58 AM
9:51 :03 AM
9:51 :05 AM

iLeon Samuels
!
:
jAdam Kimball
jcourt

!
icourt
jAdam Kimball
!
:
icourt

icalls sw 1 /Sworn/ Mindy Montgomery
!Direct Examination of the Witness
jSE 2 I 3 marked I
jcross aid objection/ objection
joverrules / admitts se 2 / 3
jcont direct examination
i
jcross Examination of the Witness
[state obj
jsustain
i

.... 9.:.s.1.:.08 ..AM ...1.Leon .. samuels ...........................................Jre.. Direct.. Examination ..of..the.. Witness ..............................
!
9:51 :44 AM :court
9:51 :46 AM jAdam Kimball
·
jre Cross Examination of the Witness
9:52:08 AM jcourt
!sw 1 excused
9:52:14 AM jLeon Samuels
icalls sw 2 / Sworn I Barbara Fox
9:53:44 AM j
jDirect Examination of the Witness

i

9:57:37 AM jcourt
9:57:39 AM iAdam Kimball
ICross Examination of the Witness
9:59:29 AM tcourt
i
·
9:59:34 AM :Leon Samuels
Ire Direct Examination of the Witness
9:59:52 AM tcourt
I
9:59:55 AM tAdam Kimball
ire Cross Examination of the Witness
10:00: 16 AM lcourt
[sw 2 excused
··1·o":oo:·3o·AM.tLeon ..Samue1s··································.........lca11s··sw··3··,·sworn·lofficer·Matthew
!Konvalinka

i

8/7/2014
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10:01 :52 AM!
10:03:48 AMlcourt
10:03:52 AM /Adam Kimball
10:09:37 AM
10: 11 :01 AM jleon Samuels
10: 11 :07 AM jcourt
10:11 :23 AM JAdam Kimball
10:14:51 AM/
10: 15:46 AM!
10:16:28 AM jcourt

i

Courtroom207

/Direct Examination of the Witness
j
!Cross Examination of the Witness
jde a marked I de a admitt
[obj
jheresay caution
[cont Cross Examination of the Witness
[deb marked I admitt
!cont Cross Examination of the Witness
j

. 1.0 :.1.6·:·3·1 ·· AM .l Leon ..sam uels............................................J re ..Direct.. Examination.. of..the.. Witness ..............................
10:17:27 AM /court
/

i

..1.0.:.1.1.:.32. AM .iAdam...Kimba11............................................... No ..Re .. cross .............................................................................................................
10:17:54 AM !court
!
jcalls sw 4 / Sworn I Blair Jaynes
10: 17:57 AM jLeon Samuels
10:19:07 AM/
!Direct Examination of the Witness
..1.0:22.:27.AM.jAdam···Kimball ..............................................Jobj············································································································································
10:22:44 AM /court
i
10:22:52 AM /Leon Samuels
jse 1 admitted I published
..1.0.:23.:.1.5.AM.1 ............................................................................................/Direct ..Examination ..of.the.Witness .......................................
..1.0.:25·:·3·1 ···AM
..J ob( .........................................................................................................................................
10:25:34 AM i
/sustain

J.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

..1.0.:25.:.37. AM .l Leon ..samuels.............................................icont.. dx······························································································································
10:25:46 AM /court
:
jcross Examination of the Witness
10:25:49 AM jAdam Kimball
10:29:03 AM /Leon Samuels
jobj
. 1.0:29.:.1.0. AM.iAdam···Kimball ..............................................l argument ......................................................................................................................
i
10:29:15 AM /court
..1.0.:29.:.20.AM_lAdam···Kimball .............................................Jcont.. cross ....................................................................................................................
..1.0.: 31..:.0.1 .. AM .!.Leon . samuels.............................................iobjection ........................................................................................................................
10:31:12 AM (court
i
..1.0.:31..:.1.4.AMjAdam···Kimball .............................................Jcont.. cross .................................. •................................................................................
10:31 :28 AM jcourt
/sustains
isw 4 excused/
10:31 :33 AM \court
10:31 :43 AM keen Samuels
state rests
10:31 :59 AM tcourt
!recess/ Jury Panel
10:32:28 AM!.
f
10:32:28 AMJ.
[
10:49:06 AMJ.court
[recalls case/ parties present
[motion for judgment of acquittal
10:49:21 AM fAdam Kimball
10:50:24 AMlcourt
t
10:50:25 AM tLeon Samuels
response defense motion

I

I

8/7/2014
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/ruling comments I denies motion
iJury panel

10:51 :17 AM /court
10:51:30 AMt
10:53: 16 AM icourt
10:53:18 AM jAdam Kimball

i

jcalls dw 1 /Sworn/ Ellen Kerr

.l. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .J Direct ..Examination ..of _the. Witness.......................................

_ 1_0:_55_:_0_1 .. AM
10:57:44 AM Jcourt

l

.i

..1.0_: 57_:46. AM Leon ..Samuels.............................................[Cross ..Examination ..of _the. Witness.......................................
11 :02: 12 AM )court
l
..1.1_:02_:_1_4_AMjAdam. _Kimba11..............................................Jre . Direct.. Exami_nation.. of. the.. Witness ..............................
11 :02:56 AM Jcourt
Jdw 1 excused
..1.1..:03_:_04_AMJAdam_..Kimba11 .............................................Jca1_1s ..dw_2.. 1..sworn_.'_James. Clark ...........................................
11 :03:48 AM/
/Direct Examination of the Witness
11 :04:27 AM j
jobj / argument
11 :04:40 AM JAdam Kimball
jcont DX
. 1.1_: 05_:_0_1 .. AM. icourt ..........................................................................Jcautions. defendant .......................................................................................
..1.1_:_05_:_09_AM_!Adam.. _Kimba11.............................................Jcont.. dx..............................................................................................................................
..1.1..:07_:49_AM_icourt ..........................................................................J.. ....................................................................................................................................................
..1.1. :07_:_52_AM_jLeon . Samuels............................................JCross ..Examination .. of_the_Witness.......................................
11: 17:24 AM jcourt
Jdw 2 steps down
11: 17:40 AM jAdam Kimball
jrests
. 1.1..:_1_7_:46. AM_j Leon ..samuels.............................................irests......................................................................................................................................
..1.1_:_1_7_:_5_1 .. AM_icourt ..........................................................................Jrecess................................................................................................................................
..1.1..:_1_8_:_1_4_AMJ..........................................................................................JEnd.. of ..Case .............................................................................................................
11: 18: 14 AM [
!
11: 18: 15 AM j
j
..1.1. :_1_8_:_1_5_AMJ..........................................................................................J .....................................................................................................................................................
..1.1. :_1_8_:_1_5_AMJ.........................................................................................
..1.1. :_1_8:_38_AMJ-.........................................................................................J.....................................................................................................................................................
..1.1_:_1_8_:43_AMJ..........................................................................................
11: 18:43 AM i.
i

J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

. 1.1..:_39:_02 ..AMJ.........................................................................................
11 :39:04
\recalls case I parties pres
- - AM
- ·/.court
.
11 :39:21 AM l
jstate accepts jury instructions
11 :39:26 AM jAdam Kimball
jinstruction request
·11 :39:4·1 .. AM.lcourt .............................. ..............................T.... ............................................................................................................
11 :39:51 AM \eon Samuels

............

i ..........

............

.......

11 :39:56 AM lAdam Kimball
[re instruction
11 :40: 15 AM tcourt
ruling comments / declines instruction
11 :40:36 AM f
!jury panel
11 :42: 19 AM l court
[final jury instructions
11 :48:52 AM lLeon Samuels
[Closing argument
··1·2·:03:22 . PM.lcourt .......................................................................T...................................................................................................................

..........

.

!

:

8/7/2014

.................. .

:

3 of 4

000067

e
Judge Kevin Swain / Vicky Emery I 08072014

Courtroom207

12:03:24 PM JAdam Kimball

Jclosing argument

12:11:27 PMjcourt
12:11 :32 PM JLeon Samuels
12: 15:43 PM j bailifff

f
/final argument

jsworn / jury into deliberation

..12:.1_?.:.1.3 .. PM.i ............................................................................................iEnd.. of ..Case·············································································································
..12:.1_7.:.1.3 .. PMJ .........................................................................................
12:17:13 PMi
i
12:17:13 PMf
i
12:17:14 PM 1
1
1 :37:48 PM jcourt
jrecalls case parties present

J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

1 :38: 17 PM i
1:38:41 PM /court
1 :39:02 PM f

ijury panel
/
jverdict guilty

1 :39:33
1 :39:38
1 :39:42
1 :40:05
1 :41 :09

j
Jpoll
jpolls jury panel
jthanks and excuses jury panel

PM
PM
PM
PM
PM

lcourt
JAdam Kimball
icourt
!court
icourt

i

.... 1.:41..:.1.3 .. PM ... iAdam...Kimball ..............................................imotion.. 29 ..c..............................................................................................................
1 :41 :44 PM jcourt
jcounsel can make motion with notice to state
1 :42:41
1 :42:41
1 :42:41
1 :42:41
1 :42:41
1 :42:44
1 :44: 12
1 :44:21

PM
PM
PM
PM
PM
PM
PM
PM

1 :45:38
1 :45:40
1:47:41
1 :47:44
1 :50:52

PM
PM
PM
PM
PM

l
f
l

fEnd of Case

i

j
joff record
[

1

I

i
jcourt
jLeon Samuels

i.
jrecalls case I
jsent comments

foourt
iAdam Kimball
jcourt
!Defendant
Jcourt

:
isent comments

:

:

j

jsent comments
isent comments/ sent enters I appeal rights

................................................1............................................................................................1..................................................................................................................................................... .
1 :59:23 PM i
/End of Case

t
1 :59:23 PM f
····1··:59·:·23··PM .. l ...........................................................................................1························································· ........................................................................................... .
···· 1": 59·:·23 .. PM ..

l . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . f . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

1 :59:23 PM

8/7/2014

t
:

t

:

4 of 4

000068

IN THE DIST~ COURT OF THE FOURTH nl:cIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY
MAGISTRATE DIVISION

:::::::.:FtLE""""P~--.:J,2....,q..i"""'/~7-1AUG - 7 2014
CHR1STOPHER D. RICH, Clerk

STATE OF IDAHO
Plaintiff,
vs

James Walter Clark,
Defendant.

)

By VICKY EMERY
DEPUTY

)
) CASE NUMBER: MD-2014-0004968
)
JURY INSTRUCTIONS
)
)
)
)

_________

J~
Kevin Swain
Magistrate
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INSTRUCTION NO.

In a moment the Clerk will call the roll of the jury. When your name is called you
will also be identified with a number. Please remember your number, as we will be
using it later in the jury selection process.
The Clerk will now call the roll of the jury.
Ladies and Gentlemen, you have been summoned as prospective jurors in the
lawsuit now before us. The first thing we do in a trial is to select 6 jurors from among
you.
I am Judge Kevin Swain, the judge in charge of the courtroom and this trial. The
deputy clerk of court Vicky Emery will mark the trial exhibits and administer oaths to
you jurors and to the witnesses.
Each of you is qualified to serve as a juror of this court. This call upon your time
does not frequently come to you, but is part of your obligation for your citizenship in
this state and country. No one should avoid fulfilling this obligation except under the
most pressing circumstances. Service on a jury is a civic and patriotic obligation which
all good citizens should perform.
Service on a jury affords you an opportunity to be a part of the judicial process,
by which the legal affairs and liberties of your fellow men and women are determined
and protected under our form of government. You are being asked to perform one of
the highest duties of citizenship, that is, to sit in judgment on facts which will
determine the guilt or innocence of persons charged with a crime.
To assist you with the process of selection of a jury, I will introduce you to the
parties and their lawyers and tell you in summary what this action is about. When I
introduce an individual would you please identify yourself for the jury panel.
The state of Idaho is the plaintiff in this action. The lawyer representing the state
is Mr. Leon Samuels, a member of the Boise City Prosecutor's Office. The defendant in

000070

this action is Mr. Jame.,,alter Clark. The defendant, • . James Walter Clark, is
represented by Mr. Adam Kimball. I will now read you the pertinent portion of the
complaint which sets forth the charge against the defendant. The complaint is not to be
considered as evidence but is a mere formal charge against the defendant. You must
not consider it as evidence of his guilt and you must not be influenced by the fact that a
charge has been filed.
With regard to Mr. James Walter Clark, the complaint charges that he, on or
about the 4th day of April, 2014, did commit the crime of trespassing, a violation of
Idaho State Code 18-7008.
To this charge a plea of not guilty has been entered.
The jury panel has been seated in random order.
In this part of the jury selection, you will be asked questions touching on your
qualifications to serve as jurors in this particular case. This part of the case is known as
the voir dire examination.
Voir dire examination is for the purpose of determining if your decision in this
case would in any way be influenced by opinions which you now hold or by some
personal experience or special knowledge which you may have concerning the subject
matter to be tried. The object is to obtain six persons who will impartially try the issues
of this case upon the evidence presented in this courtroom without being influenced by
any other factors.
Please understand that this questioning is not for the purpose of prying into your
affairs for personal reasons but is only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your qualifications as a juror and
each question is based upon a requirement of the law with respect to such
qualifications. Each question is asked each of you, as though each of you were being
questioned separately.
If your answer to any question is yes, please raise your hand. You will then be
asked to identify yourself both by name and juror number.

000071

At this time I wo. instruct both sides to avoid re.ting any question during
this voir dire process which has already been asked. I would ask counsel to note,
however, that you certainly have the right to ask follow-up questions of any individual
juror based upon that juror's response to any previous question.
The jury should be aware that during and following the voir dire examination one
or more of you may be challenged.
Each side has a certain number of "peremptory challenges", by which I mean
each side can challenge a juror and ask that he or she be excused without giving a
reason therefore. In addition each side has challenges "for cause", by which I mean that
each side can ask that a juror be excused for a specific reason. If you are excused by
either side please do not feel offended or feel that your honesty or integrity is being
questioned. It is not.
The clerk will now swear the entire jury panel for the voir dire examination.

000072
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INSTRUCTION NO. ;_

During the course of this trial, including the jury selection process, you are
instructed that you are not to discuss this case among yourselves or with anyone else,
nor to form an opinion as to the merits of the case until after the case has been
submitted to you for your determination.

000073

e INSTRUCTION NO. 3>
Now that you have been sworn as jurors to try this case, I want to go over with
you what will be happening. I will describe how the trial will be conducted and what
we will be doing. At the end of the trial I will give you more detailed guidance on how
you are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the chargei against the
defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on
the law. After you have heard the instructions, the state and the defense will each be
given time for closing arguments. In their closing arguments, they will summarize the
evidence to help you understand how it relates to the law.

Just as the opening

statements are not evidence, neither are the closing arguments.

After the closing

arguments, you will leave the courtroom together to make your decision. During your
deliberations, you will have with you my instructions, the exhibits admitted into
evidence and any notes taken by you in court.
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e
INSTRUCTION NO. -'f- This criminal case has been brought by the state of Idaho. I will sometimes refer
to the state as the prosecution.

The state is represented at this trial by prosecuting

attorney, Mr. Leon Samuels. The defendant, Mr. James Walter Clark, is represented by
Mr. Adam Kimball. The defendant is charged by the state of Idaho with a violation of
law. The charge against the defendant is contained in the Complaint. I will read the
Complaint and state the defendant's plea.
The Complaint is simply a description of the charge; it is not evidence.
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Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove ~innocence,
nor does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on
reason and common sense. It may arise from a careful and impartial consideration of
all the evidence, or from lack of evidence. If after considering all the evidence you
have a reasonable doubt about the defendant's guilt, you must find the defendant not
guilty.
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Your duties are to determine the facts, to apply the law set forth in my
instructions to those facts, and in this way to decide the case. In so doing, you must
follow my instructions regardless of your own opinion of what the law is or should be,
or what either side may state the law to be. You must consider them as a whole, not
picking out one and disregarding others. The order in which the instructions are given
has no significance as to their relative importance. The law requires that your decision
be made solely upon the evidence before you. Neither sympathy nor prejudice should
influence you in your deliberations. Faithful performance by you of these duties is vital
to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this
trial. This evidence consists of the testimony of the witnesses, the exhibits offered and
received, and any stipulated or admitted facts. The production of evidence in court is
governed by rules of law. At times during the trial, an objection may be made to a
question asked a witness, or to a witness' answer, or to an exhibit. This simply means
that I am being asked to decide a particular rule of law. Arguments on the admissibility
of evidence are designed to aid the Court and are not to be considered by you nor affect
your deliberations. If I sustain an objection to a question or to an exhibit, the witness
may not answer the question or the exhibit may not be considered. Do not attempt to
guess what the answer might have been or what the exhibit might have shown.
Similarly, if I tell you not to consider a particular statement or exhibit you should put it
out of your mind, and not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I
will excuse you from the courtroom so that you can be comfortable while we work out
any problems.

You are not to speculate about any such discussions.

They are

necessary from time to time and help the trial run more smoothly.
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Some of you hav'trobably heard the terms "circur.antial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring
with you to this courtroom all of the experience and background of your lives. In your
everyday affairs you determine for yourselves whom you believe, what you believe, and
how much weight you attach to what you are told. The same considerations that you
use in your everyday dealings in making these decisions are the considerations which
you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your job is to think about the
testimony of each witness you heard and decide how much you believe of what he or
she had to say.
A witness who has special knowledge in a particular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the witness and the reasons given for his
or her opinion. You are not bound by such opinion. Give it the weight, if any, to which
you deem it entitled.
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•

If during the trial I may say or do anything, which suggests to you that I am

inclined to favor the claims or position of any party, you will not permit yourself to be
influenced by any such suggestion. I will not express nor intend to express, nor will I
intend to intimate, any opinion as to which witnesses are or are not worthy of belief;
what facts are or are not established; or what inferences should be drawn from the
evidence. If any expression of mine seems to indicate an opinion relating to any of
these matters, I instruct you to disregard it.
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Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the defendant guilty, it will be my
duty to determine the appropriate penalty or punishment.
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INSTRUCTION NO. -q- If you wish, you may take notes to help you remember what witnesses said. If

you do take notes, please keep them to yourself until you and your fellow jurors go to
the jury room to decide the case. You should not let note-taking distract you so that you
do not hear other answers by witnesses. When you leave at night, please leave your
notes in the jury room, they will be destroyed at the conclusion of the case.
If you do not take notes, you should rely on your own memory of what was said

and not be overly influenced by the notes of other jurors. In addition, you cannot
assign to one person the duty of taking notes for all of you.
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It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
Do not discuss this case during the trial with anyone, including any of the
attorneys, parties, witnesses, your friends, or members of your family. "No discussion"
also means no emailing, text messaging, tweeting, blogging, posting to electronic
bulletin boards, and any other form of communication, electronic or otherwise.
Do not discuss this case with other jurors until you begin your deliberations at
the end of the trial.

Do not attempt to decide the case until you begin your

deliberations.
I will remind you of this instruction, which I'll refer to as the admonition, every
time we take a break. I do that not to insult you or because I don't think you are paying
attention, but because experience has shown this is one of the hardest instructions for
jurors to follow. I know of no other situation in our culture where we ask strangers to
sit together watching and listening to something, then go into a little room together and
not talk about the one thing they have in common: What they just watched together.
There are at least two reasons for this rule. The first is to help you keep an open
mind.

When you talk about things, you start to make decisions about them and it is

extremely important that you not make any decisions about this case until you have
heard all the evidence and all the rules for making your decisions, and you won't have
that until the very end of the trial. The second reason for the rule is that we want all of
you working together on this decision when you deliberate. If you have conversations
in groups of two or three during the trial you won't remember to repeat all of your
thoughts and observations for the rest of your fellow jurors when you deliberate at the
end of the trial.
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Ignore any attempt' improper communication. If an.erson tries to talk to you
about this case, tell that person that you cannot discuss the case because you are a juror.
If that person persists, simply walk away and report the incident to the bailiff.

Do not make any independent personal investigations into any facts or locations
connected with this case. Do not look up any information from any source, including
the Internet. Do not communicate any private or special knowledge about any of the
facts of this case to your fellow jurors. Do not read or listen to any news reports about
this case or about anyone involved in this case, whether those reports are in newspapers
or the Internet, or on radio or television.
In our daily lives we may be used to looking for information on-line and to
"Google" something as a matter of routine. Also, in a trial it can be very tempting for
jurors to do their own research to make sure they are making the correct decision. You
must resist that temptation for our system of justice to work as it should. I specifically
instruct that you must decide the case only on the evidence received here in court. If
you communicate with anyone about the case or do outside research during the trial it
could cause us to have to start the trial over with new jurors and you could be held in
contempt of court.
While you are actually deliberating in the jury room, the bailiff will confiscate all
cell phones and other means of electronic communications.

Should you need to

communicate with me or anyone else during the deliberation, please notify the bailiff.
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You have now heard all the evidence in the case. My duty is to instruct you as to the
law.
If anyone states a rule of law different from any I tell you, it is my instruction that you

must follow.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you
are bound to follow them.
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In order for the defendant to be guilty of trespassing, the state
must prove each of the following:
1. On or about 4th day of April, 2014,
2. in the state of Idaho,
3. the defendant James Walter Clark,
4. willfully entered real property after being notified in writing or
verbally by the owner or authorized agent of the owner that he was
banned from the property, within one year after being so notified,
without permission or invitation,
and/ or
wilfully refused to depart after being first notified by an authorized
agent of the owner of real property to immediately depart, and
5. the defendant was not on the real property under a landlord-tenant
relationship.
If you find any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty. If each of
the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.
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As members of the jury it is your duty to decide what the facts are and to apply those
facts to the law that I have given you. You are to decide the facts from all the evidence
presented in the case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

Opening statements and closing arguments.

2.

testimony that has been excluded or stricken, or which you have been

instructed to disregard;
3.

anything you may have seen or heard when the court was not in session.
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I have outlined for you the rules of law applicable to this case and have told you of
some of the matters which you may consider in weighing the evidence to determine the facts.
In a few minutes counsel will present their closing remarks to you, and then you will retire to
the jury room for your deliberations.
The attitude and conduct of jurors at the beginning of your deliberations are important.
It is rarely productive at the outset for you to make an emphatic expression of your opinion on
the case or to state how you intend to vote. When you do that at the beginning, your sense of
pride may be aroused, and you may hesitate to change your position even if shown that it is
wrong. Remember that you are not partisans or advocates, but are judges. For you, as for me,
there can be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making
your individual decisions. You may fully and fairly discuss among yourselves all of the
evidence you have seen and heard in this courtroom about this case, together with the law that
relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and
change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury saw and
heard during the trial and the law as given you in these instructions.
Consult with one another.

Consider each other's views, and deliberate with the

objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only after a
discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect
of evidence or as to the innocence or guilt of the defendant because the majority of the jury
feels otherwise or for the purpose of returning a unanimous verdict.
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You have been instructed as to all the rules of law that may be necessary for you to
reach a verdict.

Whether some of the instructions will apply will depend upon your

determination of the facts. You will disregard any instruction which applies to a state of facts
which you determine does not exist. You must not conclude from the fact that an instruction
has been given that the Court is expressing any opinion as to the facts.
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The original instructions and the exhibits will be with you in the jury room. They are
part of the official court record. For this reason please do not alter them or mark on them in
anyway.
The instructions are numbered for convenience in referring to specific instructions.
There may or may not be a gap in the numbering of the instructions. If there is, you should
not concern yourselves about such gap.
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Upon retiring to the jury room, select one of you as a presiding officer, who will preside
over your deliberations. It is that person's duty to see that discussion is orderly; that the issues
submitted for your decision are fully and fairly discussed; and that every juror has a chance to
express himself or herself upon each question.
In this case, your verdict must be unanimous. When you all arrive at a verdict, the
presiding officer will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.
If, after considering all of the instructions in their entirety, and after having fully

discussed the evidence before you, the jury determines that it is necessary to communicate
with me, you may send a note by the bailiff. You are not to reveal to me or anyone else how
the jury stands until you have reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you with
these instructions.
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IN THE FOURTH JUDICIAL DISTRICT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO
Plaintiff,

)
) Case CR-MD-2014-0004968

)

vs.

VEruJR3~T~--=-=F,~~D~r:~~a
A.M_ _ _ _P.M
_ __J_ (

)

James Walter Clark,

)
)
)
)

Defendant.

AUG - 7 2014
CHRISTOPHER D. RICH, Clerk
By VICKY EMERY

__________

Dl!PUTY

We, the Jury, unanimously find the defendant James Walter Clark, as
to the charge of trespassing, a violation of Idaho State Code 18-7008.

X

GUILTY

NOT GUILTY

If you find the defendant guilty, please indicate:
A. Guilty by reason of entering property within one year of being
notified he was banned - - - B. Guilty by reason of refusing to leave immediately when told to
depart~,){~~~
C. Both grounds _ _ _ _ __

7

it+

Dated this _ _
_,___ _ day of

A V 6 u >T

, 2014.

Foreperson
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT, ADA COUNTY
O WITHHELD JUDGMENT

ffiuDGMENT OF CONVICTION

C
:.-S~e-~ L..Y2v~+-e.,,R.l!JAbos

~PROBATION ORDER

Expires----------

STATE OF IDAHO vs.

CASE NO.

}]\O-ao\4-ant.}~

Prosecuting Agency:
DEFENDANT having been charged with the following offenses:
Coun;crrg.$>~~'~
Count 2.

\

•

\

Defendant Waived Right:

D

To All Defenses

AC 0BC

O

EC

Tape _ _ _ _ _ .

O GC

0MC

State's A t t o r n e y : - - - - - - - - - - - - - - - - - - - - - ·

i · '1DD8;

Count 3. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Count 4.

jz(Present ~n Custody
)Zl Represented by Ki m Q..l [

DE~DANT WAS:

0

__

O Not Present D Interpreter Present r8J Advised of all rights and penalties per ICR 5, 11, IMCR 5(f)
COURT ENTERS JUDGMENT AFTER: O Vol Guilty Plea ~ Trial - Fou!ld Guilty
D Against Self-Incrimination D To Jury Trial D To Confront and Cross Examine Accuser(s) 0To Counsel

D ORDERED: DEFENDANT'S DRIVING PRIVILEGES SUSPENDED
0 CONSECUTIVE TO ANY CURRENT SUSPENSION O Absolute Suspension

days

beginning

;

or

days O Interlock from _ _ _ to ____ _
.Sb O Apply cash bond$
---·-·---

~ ORDERED: DEFENDAf)IT TO PAY TO THE CLERK:
Count 1: Fine/Penalty$
\ CX,0
WI$
\ 00C>

15,?,,;

Suspended+ CT Costs$
= $_ _ __
Suspended + CT Costs $
= $_ __
Count 3: Fine/Penalty$_ _ _ _ _ _ _ _ WI$
Suspended + CT Costs$
= $_ _ _ __
Count 4: Fine/Penalty $
W/ $
Suspended + CT Costs $
= $_ _ _ _ _ __
0 Reimburse Public Defender$
0 Workers' Comp ($.60/hr) $
TOTAL
= $_ _ _ _ _ __
Restitution $
Defendant shall make
EQUAL MONTHLY PAYMENTS BEGINNING ONE MONTH FROM TODAY
Count 2: Fine/Penalty $

W/ $

{p

~ ORDERED:

DEFENDANT TO BE INCARCERATED

~o

'1 0

j:

_t1 County Jail

IO

Count 1·
\
days WI \
Suspended - Credit--~
_ _ Total =
Count2: _ _ _ _ daysW/ _ _ _ _ Suspended-Credit _ _ _ _ Total = _ _ __
Count 3:
Count 4

days W/
days WI

Suspended - Credit
Suspended - Credit

Total = _ _ __
Total = _ _ __

~ __JQ_ days must be fully completed, with NO OPTIONS available. O ____

D Juvenile Detention Center
/ 0

TOTAL DAYS TO SERVE =

D Concurrent to Case number(s): _ _ _ __
D Concurrent

~Consecutive

to all cases
to anv other cases
days must be fully completed, with INTERIM JAIL available.

0

Pay or Stay$ _ _ __

D

If approved by the Ada County Sheriffs Office, defendant is allowed to serve in _ _ _ _ _ _ _ _ _ _ County at defendant's expense.

0

In-Custody _ _ SAP _ _ ABC

O Interlock Funds (after use of any cafeteria funds J

D !HE FOLLOWING options offered by the County Sheriff are available to the defendant only !E defendant meets requirements of the program
D All Options
days;
0 If defendant is in custody, release and re-book for any options
D Any combo of the following Options: Wk Rls _ _ days; SLD _ _ days: SCS _ _ hours; Hs. Arr. (2/1) _ _ days (1/1 ) - - · · days
~ PROBATION CONDITIONS: Supervised Probation Expires:
Unsupervised Probation Expires: i - ? - ~ ~.Lk_ ..

r8J Commit no new crimes

Discretionary jail days to Probation Officer _ _ __

r2Q/·~:

-~...__,-7.___Date of Order

'
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant-Appellant

CHRISTOPHER D. RICH, Clerk
By AMY LANG

ADAM C. KIMBALL, ISB# 8067
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

D!!PUTY

!7

RECEIVE~
Cf

TRANSCRIPTS

l/ I Lf -

f.JJ

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2014-0004968
Plaintiff-Respondent,
NOTICE OF APPEAL
vs.
JAMES WALTER CLARK,
Defendant-Appellant.
TO:

THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, BY AND THROUGH
THE BOISE CITY ATTORNEY'S OFFICE, AND THE CLERK OF THE ABOVEENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1) The above-named Defendant-Appellant, JAMES WALTER CLARK, appeals against
the above-named respondent to the District Court of the Fourth Judicial District from
the final decision and order entered against him in the above-entitled action on
August 7, 2014, in the Magistrate Division of the Fourth Judicial District, State of
Idaho, the Honorable Kevin Swain presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and the judgments or
orders described in paragraph 1 above are appealable orders under and pursuant to
Idaho Criminal Rule54. l.
3) The testimony in the trial was recorded and appellant requests the preparation of the
transcript of Jury Trial held August 6-7, 2014. The Appellant also requests the
preparation of the additional portions of the transcript:
a) Motion in Limine Hearing held August 6, 2014.
b) Sentencing hearing held August 7, 2014.

w
'

'

NOTICE OF APPEAL
CR-MD-2014-0004968

Page 1
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4) The Appellant requests the standard clerk's record pursuant to Idaho Criminal Rule
54.8.

5) I certify:
a) That copy of this Notice of Appeal has been served on the reporter.
b) That the Appellant is exempt from paying the estimated transcript fee because
he is an indigent person and is unable to pay said fee.
c) That the Appellant is exempt from paying the estimated fee for the preparation
of the record because the appellant is indigent and unable to pay said fee.
d) That the Appellant is exempt from paying the appellate filing fee because he
is indigent and is unable to pay said fee.
e) That service has been made upon all parties required to be served pursuant to
IAR20.

6) That the appeal is taken upon all matters of law and fact.

7) A preliminary statement of the issues on appeal, which the Appellant then intends to
assert in the appeal, provided any list of issues on appeal shall not prevent the
Appellant from asserting other issues on appeal are:
a) Did the magistrate court err by denying Defendant's Motion for Judgment of
Acquittal?
b) Was there sufficient evidence presented at trial to support the jury's finding of
guilt?

. 2~

DATED t h i s ~ day of September 2014.

ADAM C. KIMBALL
Attorney for Defendant

NOTICE OF APPEAL
CR-MD-2014-0004968

Page2
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CERTIFICATE OF MAILING
r~

I HEREBY CERTIFY, that on this .E.__ day of September 2014, I mailed a true and correct
copy of the foregoing to:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the state of Idaho
Clerk of the District Court
of the Fourth Judicial District, State ofldaho

Ire~
Legal Assistant

NOTICE OF APPEAL
CR-MD-2014-0004968

Page 3
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SEP O5 2014
CHRISTOPHER D. r11CH, Clerk
By RAE ANN NIXON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
JAMES W. CLARK,

)
)
)
)
) Case No. CRMD-2014-0004968
)
) NOTICE OF PREPARATION
) OF APPEAL TRANSCRIPT
)
)

Defendant/Appellant,
_______________

A Notice of Appeal was filed in the above-entitled matter on September 3, 2014 and a copy of said
Notice was received by the Transcription Department on September 4, 2014. I certify the
estimated cost of preparation of the appeal transcript to be:
Type of Hearing: Appeal
Date of Hearing: August 6 & 7, 2014 Judge: Kevin Swain
276 Pages x $3.25 = $895.00
Pursuant to Idaho Rules of Civil Procedure, Rule 83(k)(l), the appellant must, unless otherwise
ordered by a District Judge, pay the estimated fee for the preparation of the transcript within
fourteen (14) days after the filing of the Notice of Appeal, and the appellant shall pay the balance of
the fee, if any, for the transcript upon completion.
In this case, the Ada County Public Defender has agreed to pay for the cost of the transcript
fee upon completion of the transcript.

The Transcription Department will prepare the transcript and file it with the Clerk of the District
Court within thirty-five (35) days from the date of this notice. The transcriber may make

NOTICE OF PREPARATION OF APPEAL TRANSCRIPT - Page 1
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•
application to the District Judge for an extension of time in which to prepare the transcript.

Dated this 5th day of September, 2014.

RAE
NIXON
Ada County Transcript Coordinator

CERTIFICATE OF MAILING

I certify that on this 5th day of September, 2014, a true and correct copy of the Notice of
Preparation of Appeal Transcript was forwarded to Appellant or Appellant's attorney of record, by
first class mail, at:
Ada County Public Defender
200 West Front Street Ste 1107
Boise, ID 83 702
ADAM KIMBALL

RAE ANN NIXON
Ada County Transcript Coordinator

NOTICE OF PREPARATION OF APPEAL TRANSCRIPT - Page 2
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SEP 25 2014
CHRISTOPHER D. RICH, Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

By RAE ANN NIXON
oEPu1v

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff/Respondent,
vs.
JAMES CLARK,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)

Case No. CRMD-2014-0004968
NOTICE OF LODGING
APPEAL TRANSCRIPT

To:

Leon Samuels,

Attorney for Respondent.

To:

Adam Kimball,

Attorney for Appellant.

PLEASE TAKE NOTICE THAT a transcript of the proceeding in this action was
lodged with the Court on September 25, 2014.
YOU ARE NOTIFIED that you may pick up a copy of said transcript at the
District Clerk's Office, Ada County Courthouse, 200 West Front Street, Boise, ID 83702.
Unless objections to the content of the transcript are received within twenty-one
(21) days from the date of mailing of this notice, such transcript shall be deemed settled.
Date this 25th day of September, 2014.

ME ANN NIXON
Deputy Clerk of the District Court

NOTICE OF LODGING

- 1000098

I hereby certify that on this 25th day of September, 2014, a true and correct copy of the
Notice of Lodging was sent via US Mail to:
BOISE CITY ATTORNEY
POST OFFICE BOX 500
BOISE ID 83701-0500
LEON SAMUELS
ADA CO. PUBLIC DEFENDER
200 W. FRONT ST. STE. 1107
BOISE ID 83702
ADAM KIMBALL

c{l4

L~

RAE ANN NIXON
Deputy Clerk of the District Court

NOTICE OF LODGING
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OCT 17 2014
CHRISTOPHER D. RICH, Clerk
By RIC NELSON
DEPU'fY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent
Case No. CR-MD-14-04968
NOTICE OF FILING
TRANSCRIPT ON APPEAL
JAMES W. CLARK,
Defendant/Appellant

Pursuant to I.R.C.P. 83(p), the transcript of the proceedings dated August 6 & 7, 2014, is now
filed.
Dated this

ll day of October, 2014.

NOTICE OF FILING TRANSCRIPT ON APPEAL- PAGE I

·V
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CERTIFICATE OF MAILING
I hereby certify that on this ll_day of October, 2014, I mailed (served) a true and correct copy
of the within instrument to:

ADA COUNTY PUBLIC DEFENDER
VIA: INTERDEPARTMENTAL MAIL
BOISE CITY ATIORNEY
VIA: INTERDEPARTMENTAL MAIL
ADA COUNTY TRANSCRIPTS DEPARTMENT
VIA: INTERDEPARTMENTAL MAIL

NOTICE OF FILING TRANSCRIPT ON APPEAL - PAGE 2

000101

NOV 19 2014
ADA COUNTY PUBLIC DEFENDER
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

CHRISTOPHER D. RICH, Clerk
By SARA WRIGHT
oePUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
JAMES WALTER CLARK,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968
MOTION TO EXTEND TIME

______________

COMES NOW, ADAM KIMBALL, Attorney of Record for the above-named Appellant,
to move this Honorable Court, pursuant to I.A.R. 34, for an order extending the time for filing a
brief in support of Appellant's appeal. Please see the affidavit of counsel provided herewith.
Respectfully submitted, this

{1../:!1 day ofNovember, 2014.

~~ff
Attorney for Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this h~ay of November 2014, I sent a true and correct copy
of the foregoing to:
Boise City Prosecutor
C/0 Boise City Attorney
Interdepartmental Mail
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Legal Assistant
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ADA COUNTY PUBLIC DEFENDER
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

NQV 19 201~
CHRlSTOPHER O. RICH, Clerk
1y &ARA WRIGHT
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
JAMES WALTER CLARK,
Defendant/Appellant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968
AFFIDAVIT IN SUPPORT OF
APPELLANT'S MOTION TO EXTEND
TIME

1. I am the attorney for the Appellant in this action and have personal knowledge of the
facts asserted herein.
2. I believe Appellant's brief is due by November 21, 2014.
3. There have been no extensions of time previously granted.
4. An extension is necessary to safeguard Appellant's right to effective assistance of counsel
on appeal. Appellant's counsel has an incomplete copy of the Transcript and request the
extension to review the complete transcript and prepare his brief.
5. No more than 28 additional days would be required to finish and file Appellant's brief,
which would then become due on Friday, December 19, 2014.

AFFIDAVIT IN SUPPORT OF APPELLANT'S MOTION TO EXTEND TIME, Page 1
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6. There has been a stipulation of the parties for this application for extension.
Respondent's counsel, Boise City Prosecuting Attorney, represented to Appellant's
counsel that the Respondent did not oppose the motion to extend time for briefing.
7. The Court can be assured of a timely filing because Appellant remains committed to his
appeal and has remained in contact with counsel. Counsel has requested a reprinted copy
of the transcript.
Respectfully submitted, this

tfl.Jt day of November, 2014.

Adam Kimball
Attorney for Appellant

SUBSCRIBED AND SWORN TO before me this l1._ day of November, 2014.

Notary Public for Idaho
Residing at: Ade:... CO"'-V\.\-1
My Commission Expires:

q - \"\- 3- oa.o
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY, that on this· ~a y of September 2014, I faxed a true and correct
copy of the foregoing to:
Boise City Prosecutor
C/0 Boise City Attorney
Interdepartmental Mail

errs
Legal Assistant
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ADA COUNTY PUBLIC DEFENDER
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

NOV 2 1 2014
CHRISTOPHER 0. RICH, Clerk

ADA COUNTY CLERK

By RIC NELSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
JAMES WALTER CLARK,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2014-0004968
ORDER EXTENDING TIME

______________

FOR GOOD CAUSE APPEARING, this Court hereby grants Appellant's Motion to
Extend Time. Appellant's brief shall be due by the

8fY'- day of Da.e-wz b~

'2014.

IT IS SO ORDERED

DATED this

2 c::;:::>

ORDER EXTENDING TIME
CR-MD-2014-0004968

cc; PV tf.>c.

day ofNovernber, 2014.
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STATEMENT OF THE CASE
Nature of the Case
James Clark appeals his conviction after jury trial on the criminal charge of trespass. The
case was tried before a Jury held on the 6th and ih day of August, 2014. Mr. Clark raises the
following issues on appeal: (1) whether the magistrate erred in denying Mr. Clark's motion for
Judgment of acquittal and (2) whether there was sufficient competent evidence to support a
finding of guilty.
Statement of the Facts and Course of Proceedings
In 2008, James Clark was living in Idaho. Tr. p. 184 LL 15-16. He was injured at work
and filed a claim with the Idaho Industrial Commission. Tr. p. 184 LL 17-21. Mr. Clark went to
the Idaho Industrial Commission Building on April 4, 2014 about a complaint he wanted to
present to the Commission. Tr. p. 130 L. 18 through p. 132 L. 14; Tr. p. 157 LL 1-22; Tr. p. 185
LL 9-14. Upon entering the building, Mr. Clark made contact with Ms. Fox. Tr. p. 132 LL 9-17;
Tr. p. 174 LL 20-25; Tr. p. 189 L. 22 through p. 190 L. 9.
The content of the conversation between Mr. Clark and Ms. Fox was disputed at trial.
Primarily, the testimony conflicted around whether Mr. Clark was told to leave or if he was told
that she would call Law Enforcement. Tr. p. 132 L. 15 through p. 133 L. 18; Tr. p. 174 L. 20
through p. 175 L. 11; Tr. p. 179 L. 4 through p. 181 L 20; Tr. p. 188 L. 16 through p. 189 L. 1;
Tr. p. 191 L. 5 through p. 192 L. 16. Mr. Clark then either waited near the front door for law
enforcement to arrive or left the building and waited outside. Tr. p. 133 L. 19 through p. 134 L.
1; Tr. p. 136 LL 1-4; Tr. p. 140 LL 10-21; Tr. p. 175 LL 1-24; Tr. p. 180 L. 25 through p. 182 L.
11; Tr. p. 183 LL 5-14; Tr. p. 188 L. 16 through p. 189 L 4; Tr. p. 191 L. 20 through p. 192 L.
16. Mr. Clark had received a letter trespassing him from the Industrial Commission in 2012. Tr.

1
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p. 186 LL 6-17; Tr. p. 124 LL 1-11. Evidence was presented at trial to show that a subsequent
trespass letter was drafted and sent to Mr. Clark in 2013. Tr. p. 118 L. 8 through p. 120 L. 18; Tr.
p. 159 L. 24 through p. p. 162 L. 5. The issue most contested at trial was if Mr. Clark had
received a copy of the letter or if he was aware of the trespass letter created in 2013. Mr. Clark
and his witness Elaine Kerr testified they were unaware of the second trespass letter. Tr. p. 174
LL 3-16; Tr. p. 176 LL 2-13; Tr. 186 LL 6-25; Tr. p. 187 L. 22 through p. 188 L. 15. Ofc.
Konvalinka was uncertain if Mr. Clark had received the 2013 trespass letter. Tr. p. 144 L. 18
through p. 145 L. 7. The Industrial Commission Employees testified that they believed Mr. Clark
was sent and later received the letter. Tr. p. 118 L. 8 through p. 120 L. 18; Tr. p. 159 L. 20
through Tr. p. 161 L. 17; State's Exhibit 1. Following trial, the jury found Mr. Clark guilty of the
charge of trespass. Tr. p. 234 LL 9-13. Mr. Clark was sentenced to ten days of incarceration with
an additional 170 days suspended for a period of two years of probation. Tr. p. 245 LL 5-23; Tr.
p. 248 LL 4-8. The magistrate also suspended a $1,000 fine but imposed court costs upon Mr.
Clark. Following sentencing Mr. Clark timely filed his notice of appeal on September 3, 2014.

ISSUES ON APPEAL
1. Whether the magistrate erred by denying Clark's Motion for Judgment of Acquittal; and
2. Whether there was sufficient substantial and competent evidence to support the jury's
verdict of guilty of Trespass pursuant to Idaho Code Section 18-7008?

2
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ARGUMENT

I.

THE MAGISTRATE ERRED IN DENYING CLARK'S MOTION FOR A JUDGMENT
OF ACQUITTAL
A. Introduction
The magistrate erred in denying Clark's motion for a Judgment of Acquittal pursuant to his

right to be present at the Idaho Industrial Commission and petition his government for redress of
grievances. There was no Due Process provided regarding the trespass order and its infringement
of Clark's first Amendment Right to petition for redress. Therefore, there was insufficient
evidence presented that the trespass was order was provided by the "owner or the owner's
authorized agent."
B. Standard of Review
In reviewing the denial of a motion for judgment of acquittal, the appellate court must
independently consider the evidence in the record and determine whether a reasonable mind
could conclude that the defendant's guilt as to such material evidence of the offense was proven
beyond a reasonable doubt. State v. Mercer, 143 Idaho 108, 109, 138 P.3d 308, 309 (2006) citing

State v. Grube, 126 Idaho 377,386,883 P.2d 1069, 1078 (1994). "The determination of the
meaning of a statute and its application is a matter of law over which this Court exercises free
review." State v. Mercer, 143 Idaho 108, 109, 138 P.3d 308, 309 (2006) citing Woodburn v.

Manco Prods., Inc., 137 Idaho 502, 504, 50 P.3d 997, 999 (2002).
C. The Magistrate Erred In Denying Clark's Motion For A Judgment Of Acquittal
After the State rested its case at Clark's jury trial he moved for a judgment of acquittal
pursuant to Idaho Criminal Rule 29. Tr. p. 168 LL 16-19; Tr. p. 169 L. 2 through p. 170 L. 11.
Clark moved for the judgment of acquittal based upon the validity of the trespass order.

3
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Specifically, he argued that he was denied Due Process of law when the trespass order was
issued by the Industrial Commission with providing any process for Clark to challenge the
trespass order. Tr. p. 169 L. 9 through p. 170 L. 11. He argued that he was denied due process
because his First Amendment right to petition his government for redress of grievances was
constrained. Tr. p. 169 LL 12-23. He differentiated this claim from the freedom of speech cases
that had been decided by the Idaho Courts. Tr. p. 169 LL 12-23. The magistrate denied the
motion and ruled that there had been ample direct testimony that the people involved had been
authorized to issue the trespass order. Tr. p. 171 Ll. 15-19.
Mindy Montgomery testified that she was the director of the Idaho Industrial
Commission. Tr. p. 116 L. 24 through p. 117 L. 2. She testified that the Industrial commission is
an arm of the executive branch of the State ofldaho. Tr. p. 127 LL 3-6. There was an objection
to this testimony that was sustained but the testimony was not stricken. Tr. p. 127 Ll. 3-15.
Montgomery sent a trespass order banning Clark from all of the Idaho Industrial Commission
properties for a period of one year on August 27, 2013. Tr. p. 118 Ll. 8-19. This was the second
trespass order she issued to Clark. Tr. p. 123 L. 19 through p. 124 L. 14. A prior trespass letter
had been sent on August 28, 2012. Tr. p. 124 Ll. 1-11. The trespass letters overlapped, such that,
the second trespass order was issued before the first order expired and Clark had been banned
from the Industrial Commission for a period of two years. Tr. p. 124 LL 1-14. Montgomery
testified that she was the only person with the responsibility to trespass individuals from the
Industrial Commission. Tr. p. 126 LL 17-23. Montgomery also testified that when she trespasses
a person from the Commission property that she does not advise them of any procedure to appeal
the trespass decision. Tr. p. 126 L. 24 through p. 127 L. 2. Barbara Fox testified that when Clark
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entered the Industrial Commission property on April 4, 2014 that he had a letter he wanted to
submit to the Commission. Tr. p. 134 LL 20-23.
The trespass order violated Clark's first amendment right to petition the government to
redress grievances because it interfered with his liberty interest to do so, without affording him
Due Process. The Due Process Clause of the United States Constitution provides that a state shall
not "deprive any person of life, liberty, or property, without due process of law." U.S. Const.
amend. XIV. Determining whether a state action violates an individual's rights of procedural due
process involves a two-part rest: (1) whether the state deprived the individual of a liberty or
property interest; and (2) if so, what process was due pursuant to the deprivation. Logan v.

Zimmerman Brush Co., 455 U.S. 422, 428, 102 S.Ct. 1148, 71 L. Ed.2d 265 (1982); see also
Washington v. Glucksberg, 521 U.S. 702, 720-722, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997),
. noting that a particular right qualifies as a protected liberty interest if it is deeply rooted in this
Nation's history and tradition. The right to petition government officials "was inspired by the
same ideals of liberty and democracy that gave us the freedoms to speak, publish, and assemble."

McDonaldv. Smith, 472 U.S. 479,485, 105 S.Ct. 2787, 86 L.Ed.2d 382 (1985).
In this case, Clark had a fundamental liberty interest in petitioning the government for
redress of grievances. The Idaho Industrial Commission is an executive department of the state
government. Tr. p. 127 LL 3-6; I.C. § 72-501. Clark presented at the Commission to submit a
letter to the commission and to redress a grievance related to his Industrial Commission case. Tr.
p. 134 LL 20-23. Because he had a protected liberty interest to petition the Commission, the state
may not interfere with those rights without affording him due process. Logan v. Zimmerman
Brush Co., 455 U.S. 422,428, 102 S.Ct. 1148, 71 L. Ed.2d 265 (1982).
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Determining what process is sufficient to authorize the interference depends on weighing
three factors: (1) the private interest that will be affected by the official action; (2) the risk of an
erroneous deprivation of such interest through the procedures used, and probable value, if any, of
additional procedural safeguards; and (3) the Government's interest, including the fiscal and
administrative burdens that the additional or substitute procedures would entail. Mathews v.

Eldridge, 424 U.S. 319, 332-335, 96 S.Ct. 893, 47 L.Ed.2d. 18 (1976). The fundamental
requirement of due process is the opportunity to be heard "at a meaningful time and in a
meaningful manner." Armstrong v. Manzo, 380 U.S. 545,552 (1965).
First, the state interfered with Clark's right to petition his government. It is a fundamental
right rooted in our traditions of liberty and justice along with the other First Amendment rights.
He was not granted any process or proceeding before the issuance of his trespass order. In fact,
Montgomery testified that when she trespasses a person from the Commission property that she
does not advise them of any procedure to appeal the trespass decision. Tr. p. 126 L. 24 through p.
127 L. 2. Further, the Industrial Commission issued an overlapping trespass order before the first
order expired. Tr. p. 124 LL 1-14.
Second, the risk of erroneous deprivation of such interest through the procedures used
was great because the Commission did not use any procedures before interfering with Clark's
right. He was not given the fundamental notice and opportunity for hearing to make sure that the
right was not erroneously deprived from him. He was not notified of any way to seek review of
the decision to trespass him or a time period in which he would need to seek that review. Tr. p.
126 L. 24 through p. 127 L. 2. Even more troubling is that a second trespass order was issued
prior to the one year expiration of the first order. Tr. p. 124 LL 1-14. If the state were to renew
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that order in perpetuity without providing Clark any method to challenge the order creates a large
risk of erroneous deprivation of his liberty interest.
Third, the Government's interest includes ensuring a proper use of the Commission
funding and time; however, the Government also had an interest in ensuring that the rights of its
citizens are not improperly invaded. The Governmental interest of avoiding fiscal and
administrative burdens, caused by providing due process to Clark, would not be so great as to
allow providing no notice or opportunity to be heard.
The Commission interfered with Clark's right without providing any of the required
Mathews balancing. He may have been able to petition the Commission by phone and letter but

that alone is not sufficient reason to not require the state to allow the minimums of Due Process.
Therefore, the State deprived Clark of his right to procedural Due Process by issuing the trespass
order without any manner in which he could seek review.
The magistrate provided the jury with a jury instruction that required the jury to find that
Mr. Clark was notified of the trespass by the "owner or authorized agent" of the property. Tr. p.
205 LL 3-17. Here, because the Industrial Commission failed to provide Due Process regarding
the trespass order it was operating outside of its authority and failed to be an authorized agent of
the owner. There was testimony that Industrial Commission did have authority to trespass
individuals but that authority is not without limit and there was not testimony that the trespass
had been accomplished within the limits of the authority granted to the Industrial Commission.
The magistrate erred in denying Clark's motion for judgment of acquittal. Despite the
testimony that Montgomery was authorized to trespass individuals from the Industrial
Commission, there was no testimony that she provided notice of any process to contest the
trespass from a governmental office.

7
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II.

THERE WAS NOT SUFFICIENT SUBSTANTIAL AND COMPETENT EVIDENCE
TO SUPPORT THE JURY'S VERDICT OF GUILTY
A. Introduction
Clark asserts that there was insufficient substantial and competent evidence to support the

jury's verdict of guilty. The testimony of Fox contradicted the testimony of Konvalinka and
Jaynes such that there was not sufficient evidence to support the verdict.
B. Standard of Review
Appellate review of a challenge to the sufficiency of the evidence is limited. A jury
verdict will not be set aside if it is supported by substantial and competent evidence upon which
a rational trier of fact could find all elements of the crime beyond a reasonable doubt. State v.

Thomas, 133 Idaho 172,174,983 P.2d 245,247 (Ct. App. 1999); State v. Haley, 129 Idaho 333,
334, 924 P.2d 234,235 (Ct. App. 1996). [The Court] may not substitute [its] opinion for that of
the jury as to the credibility of witnesses or the weight to be given to their testimony. State v.

Gonzalez, 134 Idaho 907, 909, 12 P.3d 382, 384 (Ct. App. 2000). The facts, and inferences to be
drawn from those facts, are construed in favor of upholding the jury's verdict. State v. Peite, 122
Idaho 809,823, 839 P.2d 1223, 1237 (Ct. App. 1992). Yet, a criminal defendant does not need to
move for a directed verdict or motion to dismiss in order to preserve for appeal the issue of
whether there was sufficient evidence before the jury to support a verdict of guilty. State v.

Ashley, 126 Idaho 694, 695-96, 889 P.2d 723, 724-25 (Ct. App. 1994).
C. There Was Not Sufficient Substantial And Competent Evidence To Support The Jury's
Verdict Of Guilty
The evidence presented at trial in Clark's case was not sufficient evidence to support a
verdict of guilty. The testimony of Barbara Fox is incompatible with the testimony of Matthew
Konvalinka and Blair Jaynes. It should not have been used to convict Clark of trespass.

8
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Barbara Fox testified that she was working at the Industrial Commission on April 4,
2014. Tr. p. 129 L. 21 through p. 130 L. 23. She is a customer service representative and was
working at the front desk reception area. Tr. p. 130 L. 18 through p. 131 L. 12. Her testimony
was clear that no officer came inside the Industrial Commission building and spoke with a
commission employee. Tr. p. 137 Ll.16-22. Fox provided the only testimony for the state to
support the alternate theory of trespass for notice to leave and failure to immediately depart. Tr.
p. 9 L. 23 through p. 14 L. 17; See also Idaho Code§ 18-7008(8); Tr. p. 117 L. 10 through p. p.
168 L. 19.
Officer Matthew Konvalinka testified that he was dispatched to the Industrial
Commission building on April 4, 2014. Tr. p. 140 LL 7-17. Konvalinka spoke with the assistant
at the front desk and the Deputy Attorney General for the Industrial Commission. Tr. p. 141 LL
15-23. Konvalinka clarified that there was just one receptionist in the lobby. Tr. p. 143 LL 15-21.
He spoke with that receptionist although he could not recall her name at trial. Tr. p. 143 L. 15
through p. 144 L. l. Konvalinka was clear that he was inside the Commission building during the
investigation of Clark's case and spoke with the receptionist in the lobby of the building. Tr. p.
143 LL 6-14; Tr. p. 144 LL 2-12. Blair Jaynes confirmed the he spoke with a law enforcement
officer inside the Industrial Commission lobby on April 4, 2014. Tr. p. 162 L. 13 through p. 163
L. 5.

Because Fox's testimony directly contradicted with the testimony of Konvalinka and
Jaynes and because she provided the sole testimony to support trespass by failing to immediately
depart there is insufficient substantial and competent evidence to support the verdict of guilty.

9
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CONCLUSION
Mr. Clark asserts that the magistrate erred in denying his motion for a judgment of
acquittal. Additionally, Mr. Clark asserts there was insufficient substantial and competent
evidence to support a verdict of guilty. Mr. Clark respectfully requests that this Court reverse the
denial of the Motion for Judgment of Acquittal. Alternatively, he requests that his case be
remanded for a new trial.

DATED this

gth

day of December, 2014.

~~

Adam Kimball
Deputy Ada County Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 8th day of December, 2014. I served a true and correct
copy of the foregoing APPELLANT'S BRIEF, by causing to be placed a copy thereof in the U.S.
Mail, addressed to:

HONORABLE GERALD SCHROEDER
Presiding District Court Judge
200 West Front Street, Rm. 1190
Boise, Idaho 83702
BOISE CITY PROSECUTOR'S OFFICE
P.O. Box 500
Boise, Idaho 83701-500
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DEC 11 2014
CHRISTOPHER D. RICH,

Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICfY~~~~~soN
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Respondent,

Case No. CR-MD-14-04968

vs.

ORDER GOVERNING
PROCEDURE ON APPEAL

JAMES W. CLARK,
Defendant/Appellant.

Notice of Appeal having been filed herein, and it appearing that a transcript of all
the testimony of the original trial or hearing has been provided by appellant to resolve the
issues on appeal, and that the Appellant's Brief has been file on December ath, 2014:
It is ORDERED:
1) That Respondent's brief shall be filed and served within 28 days after service
of appellant's brief.
2) That Appellant's reply brief, if any, shall be filed and served within 21 days after
service of respondent's brief.
3) That either party may notice the matter for oral argument in writing after all
briefs are filed, and that if within fourteen (14) days after the final brief is filed, neither
party does so notice for oral argument, the Court may deem oral argument waived and
decide the case on the briefs and the record.
Dated this 11th day of December, 2014.

Gerald F. Schroeder
Senior District Judge
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COMES NOW, the Respondent by and through Theodore B. Blank, Assistant City
Attorney, and hereby files its Respondent's Brief in the above-captioned matter.

STATEMENT OF THE CASE
Nature of the Case
James Clark appeals from the judgment entered upon his conviction by jury of one count
of criminal trespass.
Statement of the Facts and Course of Proceedings
The State charged Clark with one count of trespassing for entering onto or, alternately,
refusing to depart from, the Idaho Industrial Commission's property on April 4, 2014, after being
ordered to depart, in violation ofldaho Code§ 18-7008. (Tr., p. 99, Ls. 6-20.)
The evidence presented at trial showed that the Idaho Industrial Commission sent Clark
two consecutive trespass letters.

Mindy Montgomery, the Director of the Idaho Industrial

Commission, testified that Clark was sent a first trespass letter on August 28, 2012. (Tr., p. 124,
Ls. 9-11.) The letter trespassed Clark from Industrial Commission properties for one year. (Id.)
A second letter, trespassing Clark until August 27, 2014, was sent to Clark on August 27, 2013.
(Tr., p. 120, Ls. 14-17; Tr., p. 122, Ls. 14-16; State's Ex. 2.) Ms. Montgomery directed staff to
mail the 2013 letter to Clark's most recent address on file and to fax a copy to the number on file
for Clark. (Tr., p. 124, Ls. 15-25.) The Industrial Commission received a fax confirmation.
(Tr., p. 122, L. 21 through p. 123, L. 9, State's Ex. 3.) The mailed letter was not returned to the
Industrial Commission. (Tr., p. 128, Ls. 2-6.)
Evidence introduced at trial included a YouTube video posted by Clark on September 25,
2013. (Tr., p. 161, Ls. 9-11, State's Ex. 1.) In the video, Clark holds up a copy of the 2012

1
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trespass letter while he states "I just received another one." (State's Ex. 1; see also Tr., p. 32, Ls.
18-22 (State's description of video content during motion in limine hearing prior to trial).)
Barbara Fox, a customer service representative working for the Industrial Commission,
testified that she was staffing the reception desk of the Industrial Commission on April 4, 2014.
(Tr., p. 129, L. 24 throughp. 130, L. 1; Tr., p. 130, Ls. 18-21.) On that date, Fox observed Clark
enter the Industrial Commission building. (Tr., p. 132, Ls. 12-14.) Fox reminded Clark that he
was banned from the building and told him he had to leave. (Tr., p. 132, Ls. 12-23.) Clark
refused to leave. (Tr., p. 132, L. 24 through p. 133, L. 1.) Fox then summoned police. (Tr., p.
133, Ls. 2-5.) Clark remained in the lobby area for about five minutes. (Tr., p. 133, Ls. 19-23.)
After police arrived, he walked out to the Industrial Commission's parking lot to meet with them.
(Tr., p. 133, L. 24 through p. 134, L. 1.) The Boise Police officer responding to the call,
Matthew Konvalinka, testified that when he arrived he saw Clark exiting the front doors of the
Industrial Commission. (Tr., p. 141, Ls. 8-11.)
Upon the close of the State's case, the defense moved for a judgment of acquittal
pursuant to Idaho Criminal Rule 29. The defense asserted that the State had failed to prove "that
the trespass order was provided by an authorized agent." (Tr., p. 169, Ls. 9-11.) Defense
counsel argued that because there was no evidence Clark had been provided any opportunity to
challenge the trespass order issued by the Industrial Commission, the State had failed to carry its
burden. (Tr., p. 169, L. 12 through p. 170, L. 11.) The magistrate denied the motion, noting that
''it is an interesting legal argument, but it is brought under Rule 29 and there has been ample
direct testimony that the people here were authorized." (Tr., p. 171, Ls. 15-18.)

2
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Clark testified on his own behalf.

He admitted that he entered onto Industrial

Commission property on April 4, 2014. (Tr., p. 185, Ls. 9-11.) He asserted, however, that he
had never received the 2013 trespass letter. (Tr., p. 186, Ls. 18-21.) He also claimed that he did
leave the Industrial Commission building when asked to do so by the receptionist. (Tr., p. 193,
Ls. 14-25.)
The jury found Clark guilty of trespassing. (Tr., p. 234, Ls. 9-13.)
ISSUES ON APPEAL

Clark states the first issue on appeal as:
1. Whether the magistrate erred by denying Clark's Motion for
Judgment of Acquittal?
(Appellant's Br., p. 2.)
The State accepts Clark's statement of the first issue.
Clark states the second issue on appeal as:
2. Whether there was sufficient substantial and competent
evidence to support the jury's verdict of guilty of Trespass
pursuant to Idaho Code Section 18-7008?
(Id.)

The State rephrases the second issue as:
2. Whether there was substantial evidence presented at trial from
which the jury found beyond a reasonable doubt that Clark was
guilty of trespass pursuant to Idaho Code § 18-7008?

3
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ARGUMENT
A.

INTRODUCTION
Clark argues that his conviction should be overturned on two grounds. First, he contends

that the magistrate should have granted his motion for a judgment of acquittal. Clark's argument
is that the content of the Industrial Commission's trespass letter violated the 14th Amendment's
Due Process Clause because it banned him from a public building without providing him any
right of appeal. But the sole ground upon which a court may grant a judgment of acquittal is due
to insufficient evidence of an element of the crime. The magistrate properly ruled that the State
is required to prove only that the trespass order was issued by a person authorized to issue such
notices for the Industrial Commission, which it did. Clark cannot shoehorn his untimely Due
Process Clause argument into a viable sufficiency-of-the-evidence challenge.
Second, Clark argues that there was not substantial evidence in support of the verdict
because of a purported inconsistency between the testimony of several of the State's witnesses.
The purported inconsistency concerns whether the investigating police officer interviewed
Industrial Commission employees inside the building's lobby or outside the building. Because

I
I
I
I

I
I
I

any inconsistency is unrelated to any element of trespass, and there was substantial evidence of
all of the elements of the offense, Clark's second argument also fails.

B.

STANDARD OF REVIEW
Both of Clark's challenges are sufficiency of the evidence challenges and the standard of

review is the same. State v. Taylor, 157 Idaho 186,335 P.3d 31, 35 (2014) (substantial evidence
review applies to appellate review of Idaho Criminal Rule 29 motion). Appellate review of the
sufficiency of the evidence is limited. Id., 335 P.3d at 34. An appellate court should not set

4
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aside a judgment of conviction entered upon a jury verdict if there is substantial evidence upon
which a reasonable jury could have found that the state met its burden of proving the essential
elements of the crime beyond a reasonable doubt. Id., 335 P.3d at 35. Substantial evidence is
more than a scintilla, but less than a preponderance. Id., 335 P.3d at 34. Moreover, the facts and
inferences to be drawn from the facts are construed in favor of upholding the jury's verdict.
State v. Hughes, 130 Idaho 698, 701, 946 P.2d 1338, 1341 (Ct. App. 1997).

C.

THE MAGISTRATE PROPERLY DENIED CLARK'S MOTION FOR A
JUDGMENT OF ACQUITTAL.
Clark argues that his motion pursuant to Idaho Criminal Rule 29 for a judgment of

acquittal should have been granted.

The essence of Clark's Rule 29 argument is that the

Industrial Commission's trespass notice provided to Clark violated the Due Process Clause of the
14th Amendment because it failed to notify him of any procedure allowing him to challenge the
validity of the notice. Idaho Criminal Rule 29, however, allows a court to grant a judgment of
acquittal only on the ground that "the evidence is insufficient to sustain a conviction." The
magistrate properly denied Clark's motion because it did not raise an issue related to the
sufficiency of the evidence of any element of the offense of trespassing. (Tr., p. 171, Ls. 15-19.)
Clark characterized his motion as a challenge to the sufficiency of the State's evidence
that the 2013 trespass notice was issued by an agent authorized by the Industrial Commission to
issue such notices. (Tr., p. 169, Ls. 9-11.) But two witnesses testified directly that the director
of the Idaho Industrial Commission-who signed the trespass order against Clark-is authorized
to issue trespass notices. (Tr., p. 117, Ls. 10-17 (testimony of Mindy Montgomery director of
the Idaho Industrial Commission); Tr., p. 167, Ls. 2-6 (testimony of Blair Jaynes, Deputy

5
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Attorney General assigned to the Idaho Industrial Commission).) That is all the State was
required to prove.
The Idaho Court of Appeals has ruled that there is no requirement that the State prove
that written trespass notice include any terms other than notice of the trespass. State v. Pentico,
151 Idaho 906, 912, 265 P.3d 519, 525 (Ct. App. 2011) (holding that under the notice theory of
trespass the state is required to prove only that the defendant was "properly notified that he could
not be present at certain locations and that he was thereafter physically present at those locations
within a year of such notice"). Moreover, in Pentico the court explicitly rejected the argument
that the elements of trespass are heightened or different when the trespass occurs in a public
building. Id., 151 Idaho at 911. Pentico argued that given his right to access public property, the
state was required to show a valid reason for trespassing him from public property. Id. The
court rejected that argument, holding that "the statute does not distinguish between public and
private property and does not require the owner or authorized agent of the owner of real property
to identify (or even have) a reason to ask a person to leave." Id. Clark's argument fails for the
same reason. Nothing in the text ofldaho Code§ 18-7008(A)(8) requires the State to prove that
a person was notified of a process for appeal of the trespass notice. Accordingly, the Magistrate
properly denied Clark's Rule 29 motion. 1
D. SUBSTANTIAL EVIDENCE SUPPORTS THE JURY'S VERDICT OF GUILTY.

Clark argues that there is not substantial evidence supporting the conviction due to a
purported inconsistency in the testimony of two of the State's witnesses: Clark notes that on re-

1

Clark could have-but did not-raise the constitutionality of the trespass letter as an issue prior to trial pursuant to
Idaho Criminal Rule 12(b). See Pentico, 151 Idaho at 912 (describing constitutional challenges to trespass statute
raised through pretrial motion).

6
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cross examination, Barbara Fox, a customer service representative with the Idaho Industrial
Commission, testified that no police officer entered the Industrial Commission building to speak
with staff, remaining in the parking lot instead.

(Appellant's Br. at 9.)

Officer Matthew

Konvalinka, however, testified that he entered the building and spoke with a receptionist, whose
name he could not remember. (Id.) This purported inconsistency does not relate to any of the
essential elements of the crime of trespassing and does not undermine the jury's verdict.
In fact, there was substantial evidence supporting Clark's trespassing conviction under
both the theory that he received written notice of trespass and nonetheless entered the property
and the theory that he failed to depart after being asked to do so.

See Idaho Code § 18-

7008(A)(8) (identifying two methods of committing crime of trespass). There was substantial
evidence in support of the "written notice" theory, consisting of Mindy Montgomery's testimony
that Clark was mailed and faxed the 2013 trespass letter as well as the video exhibit in which
Clark held up the 2012 trespass letter while stating that "I just received another one." It was
uncontroverted that Clark returned to Industrial Commission property on April 4, 2014, as Clark
himself admitted that he was present on the property. (Tr., p. 185, Ls. 9-11.) There was also
substantial evidence of the "failure to depart" trespass theory. Specifically, Fox testified that on
April 4, 2014, she notified Clark that he was not allowed on the premises after he entered the
lobby. (Tr., p. 132, Ls. 12-23.) He refused to leave, remaining in the lobby for approximately
five minutes before police arrived. (Tr., p. 132, L. 24 through p. 133, L. 1.) The jury reasonably
relied on this evidence in finding Clark guilty.
In light of this evidence, Clark's claim that there was an inconsistency on the ancillary
issue of Officer Konvalinka entrance into the Industrial Commission lobby does not undercut the

7

000133

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

substantial evidence of trespassing. In addition, there was no real inconsistency in the testimony.
Fox testified directly that it was another member of the Industrial Commission that talked to
Officer Konvalinka:
Q: Okay. Did another member of the Industrial Commission talk to police at that time?
A:Yes.
(Tr., p. 134, Ls. 5-7.) Drawing all factual inferences in favor of upholding the verdict, the most
straightforward inference from the testimony is that Fox left the lobby area before Officer
Konvalinka entered the building. See State v. Hughes, 130 Idaho 698, 701, 946 P.2d 1338, 1341
(Ct. App. 1997) (inferences must be drawn in favor of the verdict). Fox's testimony that she did
not interact with a police officer in the lobby is not in tension with Officer Konvalinka's
testimony that, after he entered the lobby, he was provided a copy of the trespass notice by an
unnamed receptionist.
Second, any contradiction is entirely unrelated to the essential elements of the crime of
trespassing and does not go to the issue of substantial evidence. The purported contradiction
relates to the witnesses' recollection of the police investigation conducted after the trespass had
already occurred. At the most, Fox and Konvalinka had a differing recollection as to whether the
officer interviewed Industrial Commission staff in the Industrial Commission lobby or just
outside the building.

Even conflicting evidence related to an essential element does not

invalidate a jury verdict so long as there is substantial evidence in support of the verdict. State v.

Thomas, 133 Idaho 172, 174, 983 P.2d 245, 247 (Ct. App. 1999). Here, any contradiction
concerns an ancillary factual detail unrelated to any elements of the crime. The weight that the
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jury gave this tension in the testimony is precisely the type of judgment that is properly within
the province of the jury.
Finally, even if the purported contradiction nullified Fox's testimony that Clark was
directed to leave on April 4th, there was still substantial evidence supporting the jury's verdict
under the "written notice" theory of trespass.

Indeed, Clark concedes that his argument

regarding Fox's testimony relates only to the "alternate theory of trespass for notice to leave and
failure to immediately depart."

(Appellant Br. at 9.)

The substantial evidence that Clark

received written trespass notice-particularly the Youtube video in which he admitted as
much-moots Clark's argument concerning the inadequacies of the evidence relating to the
"failure to depart" theory of trespass.
CONCLUSION

Based upon the above arguments, the Respondent requests this Court to uphold the jury's
guilty verdict.
DATED this

_')_0
__ day of December 2014.
BOISE CITY ATTORNEY'S OFFICE

~Q___
Theodore B. Blank
Assistant City Attorney
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0
0

U.S. Mail
Personal Delivery
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29 Other:
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This case is on appeal to the District Court from a conviction after jury trial on the
criminal charge of trespass. Clark has argued that the magistrate erred denying Clark's Motion
for Judgment of Acquittal and that there was insufficient evidence to support the jury's verdict of
guilty to the charge of Trespass.

I.

THE MOTION FOR A JUDGMENT OF ACQUITTAL WAS PROPER

The State asserts Clark should have raised any concerns with the constitutionality of his
trespass order through Idaho Criminal Rule 12(b) motion prior to trial. Clark is mindful of the
guidance provided by the Court of Appeals in Pentico but notes "the statute required the state to
prove two elements under the circumstances of this case--that Pentico was properly notified that
he could not be present at certain locations and that he was thereafter physically present at those
locations within a year of such notice." State v. Pentico, 151 Idaho 906,912,265 P.3d 519, 525
(Ct. App. 2011). Here, Clark asserts that the notification was not proper and therefore that the
State failed to prove that Clark was properly notified. He contends that he was not sufficiently
notified of an ability to contest the order and therefore the trespass order was not proper. Further,
Clark asserts the agent was not authorized to issue trespass orders in violation of his due process
rights. Because the agent was not authorized to issue trespass orders that violate due process
therefore there was not sufficient evidence presented that the order was issued by an "authorized
agent."
Clark asserts that the reasoning applied by the Oregon State Court of Appeals should be
applied in his case. The Court of Appeals for the State of Oregon has allowed a defendant to
challenge the Oregon trespass law pursuant to a motion for judgment of acquittal. State· v.
Koenig, 238 Ore. App 297,242 P.3d 649 (Or. Ct. App. 2010). The Oregon criminal statute has
different elements required to prove a violation oflaw than the Idaho statute, however, Clark's

1
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argument is similar to Koenig's. In Koenig, the "defendant's only challenge to the sufficiency of
the state's proof is that the notice of exclusion was not lawful because he was not provided with
any process by which to challenge it." Id. at 307-08. Under Oregon law, it is required that the
order to leave must be lawful. See Koenig. While this requirement is distinct from the Idaho
requirements necessary to sustain a conviction it is similar to Idaho's requirement that the order
come from an "authorized agent." Clark asserts that unless the trespass order was issued within
constitutional requirements, then the agent issuing the order could not have been authorized to
issue such an order. Because there was no evidence to support that the order was issued in
accordance with constitutional guarantees then it could not be issued in any authorized capacity.
The magistrate erred in denying Clark's motion for judgment of acquittal. Despite the
testimony that Montgomery was authorized to trespass individuals from the Industrial
Commission, there was no testimony that she provided notice of any process to contest the
trespass from a governmental office.
CONCLUSION
Clark asserts that the magistrate erred in denying his motion for a judgment of acquittal.
Additionally,. Clark asserts there was insufficient substantial and competent evidence to support
a verdict of guilty .. Clark respectfully requests that this Court reverse the denial of the Motion
for Judgment of Acquittal. Alternatively, he requests that his case be remanded for a new trial.

DATED this 20th day of January, 2015.

d!kbrul~

Deputy Ada County Public Defender
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR-MD-2014-04968
Plaintiff-Respondent,
vs.

OPINION ON APPEAL

JAMES W. CLARK,

Defendant-Appellant.
ATTORNEY FOR THE APPELLANT: ADAM C. KIMBALL
ATTORNEY FOR THE RESPONDENT: THEODORE B. BLANK
James W. Clark appeals from his conviction, after a jury trial, of Criminal
Trespass in violation of Idaho Code § 18-7008.
FACTS AND PROCEDURAL HISTORY

The State charged Clark with one count of trespassing for entering onto or,
alternately, refusing to depart from, the Idaho Industrial Commission's property on April
4, 2014, after being ordered to depart.
STANDARD OF REVIEW

When a district judge considers an appeal from a magistrate judge (not involving
a trial de novo), the district judge is acting as an appellate court, not as a trial court.
State v. Kenner, 121 Idaho 594, 596, 826 P.2d 1306, 1308 (1992). The interpretation of
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law or statute is a question of law over which the Court has free review. State v. Miller,
134 Idaho 458, 462, 4 P.3d 570, 574 (Ct. App. 2000).
A judgment of conviction supported by substantial and competent evidence will
not be set aside on appeal. We will not substitute our view for that of the trier of fact as
to the credibility of the witnesses, the weight to be given to the testimony, and the
reasonable inferences to be drawn. Moreover, we will consider the evidence in the light
most favorable to the prevailing party." State v. Stricklin, 136 Idaho 264, 269, 32 P.3d
158, 163 (Ct. App. 2001 ).
ANALYSIS

The appellant asserts the following: (1) "the magistrate erred in denying [his]
motion for a judgment of acquittal;" and (2) "there was not sufficient substantial and
competent evidence to support the jury's verdict of guilty." Appellant's Brief, at 3, 8. See
also id., at 2 ("Issues on Appeal").

1. Motion for Judgment of Acquittal/Sufficient Evidence

During the trial, after the conclusion of the state's case, Mr. Clark made:
a motion for a judgment of acquittal based upon Rule 29 ... The basis for
this is that I don't believe that the State has shown that the trespass order
was provided by an authorized agent. The reason for that is that under
Idaho Code [Section] 72-501 the Industrial Commission is part of the
executive branch and linking that with the United States Constitution that
due process cannot be deprived from any person for their life, property
without the due process of law, that is in - found in the Idaho cases, of
course, in Pentico, and Warriorwoman, but rather the right to petition the
government for redress of grievances, which is also a First Amendment
claim.
I believe that for that right to be taken away from someone, there must be
due process of law afforded. That would mean that for Mr. Clark to not be
able to go to the Industrial Commission where he would like his grievance
heard, that he would then need a channel, some type of due process to
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have that taken away. We heard from the director that there is no process
for that, that wasn't given to Mr. Clark.
And so I think that without having that done that, was not an authorized
agent acting in an authorized capacity to issue that trespass order to Mr.
Clark at the time it was done. August 6 & 7, 2014 Jury Trial Transcript, at
169-70.
The state responded:
I believe that under this Rule 29 motion, the State has presented sufficient
evidence. Obviously, it's construed in a light most favorable to the State in
this case.
. . . I believe the State of Idaho delegates certain responsibilities to
different departments. That one of their responsibilities is the Idaho
Industrial Commission. You heard testimony from Mindy Montgomery,
who's the director of the Idaho Industrial Commission. She talked about
her responsibilities being sending trespassing letters, barring individuals
from the property. She testified that she holds those responsibilities, that
she is an authorized agent of the Industrial Commission to trespass
others.
Also, additionally, you heard testimony from the receptionist, Barbara Fox,
for the Idaho Industrial Commission, who also indicated that as part of her
responsibilities were greeting visitors, that she can direct visitors to leave
the Industrial Commission and that's part of her responsibilities as well.
So we do believe that there is sufficient evidence that an authorized agent
told the defendant not to be on the property. Id., at 170-71.
The magistrate ruled "it is an interesting legal argument, but it is brought under
Rule 29 and there has been ample direct testimony that the people involved here were
authorized. I'll deny the motion." Id., at 171. Mr. Clark then proceeded with presenting
his defense.
"The rule is settled that when a defendant introduces evidence, he waives any
objection to the denial of his motion to acquit at the close of the government's case. The
defendant may renew his motion at the close of all the proof, as the defendant did here,
but the court will then consider the sufficiency of the evidence on the record as a whole
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and not the sufficiency of the government's case in chief. It is not necessary, therefore,
to determine the sufficiency of the evidence at the close of the government's case in
chief since the defendant presented evidence and thus waived objection to the denial of
his motion for judgment of acquittal made at that time." State v. Watson, 99 Idaho 694,
699, 587 P.2d 835, 840 (1978).
The "standard of review is the same for both challenges [the sufficiency of the
evidence supporting the verdicts and the denial of a Rule 29 motion]. Appellate review

of the sufficiency of the evidence is limited in scope. A finding of guilt will not be
overturned on appeal where there is substantial evidence upon which a reasonable trier
of fact could have found that the prosecution sustained its burden of proving the
essential elements of a crime beyond a reasonable doubt. We will not substitute our
view for that of the trier of fact as to the credibility of the witnesses, the weight to be
given to the testimony, and the reasonable inferences to be drawn from the evidence.
Moreover, we will consider the evidence in the light most favorable to the prosecution."

State v. Stone, 147 Idaho 890, 892, 216 P.3d 648, 650 (Ct. App. 2009) (citations
omitted) (emphasis added).
The defendant was convicted of trespassing in violation of I.C. § 18-7008, which
provides, in pertinent part, that "A ... 8. Every person, except under landlord-tenant
relationship, who, being first notified in writing, or verbally by the owner or authorized
agent of the owner of real property, to immediately depart from the same and who
refuses to so depart, or who, without permission or invitation, returns and enters said
property within a year, after being so notified ... Is guilty of a misdemeanor." (emphasis
added).
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Mr. Clark asserts "[t]he magistrate erred in denying [his] motion for a Judgment of
Acquittal pursuant to his right to be present at the Idaho Industrial Commission and
petition his government for redress of grievances. There was no Due Process provided
regarding the trespass order and its infringement of Clark's first Amendment Right to
petition for redress." Appellant's Brief, at 3.
Mindy Montgomery testified she was the director of the Idaho Industrial
Commission and had been for twelve years. See August 6 & 7, 2014 Jury Trial Hearing
Transcript, at 117. She also testified she was responsible for the day to day
management of the commission and was "authorized to trespass individuals on behalf
of the Industrial Commission." Id. The source of this authority is not an administrative
rule or personnel policy found by either the court or counsel. Similarly, counsel has not
referenced and this court has not found a process, either in statute or administrative
rule, that sets forth the steps to be taken prior to forbidding a person physical access to
the Industrial Commission's building. This case does not present the question of the
extent, if any, that the Industrial Commission could limit the appellant's right to
physically appear at a hearing. There was no hearing scheduled. The appellant
apparently wanted to deliver papers. In State v. Pentico, 151 Idaho 906, 914, 265, P3.d
519, (Ct. App. 2011), the Court addressed a similar situation stating the following:
As discussed above, Pentico preserved his constitutional challenge to I.C.
§ 18-7008(A)(8) as applied to him on April 2 when he was cited for
trespass. Accordingly, we will next address this challenge. If a statute is
challenged by a defendant as being overbroad as applied, the first issue to
be decided is whether the statute regulates constitutionally-protected
conduct. Korsen, 138 Idaho at 713, 69 P.3d at 133; State v. Bitt, 118
Idaho 584, 589, 798 P.2d 43, 48 (1990). If so, the next issue to be decided
is whether the statute precludes such constitutionally-protected conduct.
State v. Poe, 139 Idaho 885, 892-93, 88 P.3d 704, 711-12 (2004). In
Korsen, the Idaho Supreme Court concluded that Idaho's trespass statute
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is not aimed at regulating speech or communication in any form. Korsen,
138 Idaho at 715, 69 P.3d at 135. Further, the as-applied analysis requires
an examination of the statute as it applied to Pentico's particular conduct
on April 2 and the facts of this case do not provide a situation where the
exercise of free speech was impinged. On April 2, Pentico went to the
Governor's office on the third floor of the Borah Building to deliver a letter.
After Pentico delivered the letter, the purpose of his visit to the Governor's
office came to an end. After leaving the Borah Building, Pentico was cited
with trespass for his conduct of visiting the third floor of the Borah Building
in violation of the notice banning him from that building, not for the content
of any communication. 5 Additionally, physical presence, even in a public
building dedicated to public uses for the purpose of communicating ideas,
is not "pure speech" and may not be protected by the First Amendment.
Korsen, 138 Idaho at 715, 69 P.3d at 135. Accordingly, because the
statute, as applied, did not regulate constitutionally-protected conduct and
Pentico was cited for trespass because of his conduct of visiting a public
building on April 2 in violation of the notice banning him from that building
and not the content of any communication, the statute was not
unconstitutionally overbroad as applied to Pentico on April 2.
The Court of Appeals commented further:
Pentico also argues that, because public property was involved, the
statute required the state to show a reason for excluding Pentico from the
Capitol Annex, the third and fourth floors of the Borah Building, and the
department of education. However, the statute does not distinguish
between public and private property and does not require the owner or
authorized agent of the owner of real property to identify (or even have) a
reason to ask a person to leave. Further, while Pentico asserts that only
an inappropriately-behaved citizen who has no legitimate business at a
public office can be asked to leave and then be arrested for refusing to do
so, Idaho courts have construed the statute to not require that public or
private property owners provide a reason for asking a person to leave their
land. Korsen, 138 Idaho at 716, 69 P.3d at 136; State v. Missamore, 119
Idaho 27, 31, 803 P .2d 528, 532 (1990); State v. Bowman, 124 Idaho
936, 945, 866 P.2d 193, 202 (Ct.App.1993). Therefore, the magistrate did
not err by concluding that Pentico had been properly asked to leave state
property without an identified reason. Id.
The Court of Appeals observed in footnote 4:
We note here, as did the magistrate at sentencing, that our function is not
to make law. If it would be sound policy to require the state to identify a
specific reason for excluding someone from state property, then it is a
matter for the legislature to consider. Id.
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From these observations it must be concluded that the process of limiting the
appellant's access to the Industrial Commission building did not violate the State or
Federal Constitution, provided he was given notice of the restriction. The jury found, and
the record supports the finding of the jury that he was notified of the restriction and
violated that restriction.
Ms. Montgomery testified she sent Mr. Clark a letter dated August 27, 2013
"requesting that he not come on any commission properties due to his behavior." Id., at
118. "The letter was sent by facsimile as well as through regular mail." Id., at 118-19.
"We have a receipt of the facsimile that was sent." Id., at 119. The letter was sent to Mr.
Clark at his address as listed in the commission's files. See id., at 119.
Ms. Montgomery testified Mr. Clark was barred from entering upon Industrial
Commission property from August 27, 2013 until August 27, 2014. See id., at 122. A
prior letter had been sent to Mr. Clark prohibiting him from entering onto commission
property from August 28, 2012 until August 28, 2013. See id., at 124.
Barbara Fox, a customer service representative for the Industrial Commission for
ten years also testified. She said as part of her duties of greeting customers, she is
authorized to ask people to leave the commission. See id., at 130. On April 4, 2014, she
was working at the front desk, when Mr. Clark came in. Ms. Fox "reminded him that he
was banned from the building, that he had to leave." Id., at 132. She said Mr. Clark did
not leave. She informed him that she was going to have to push the police button and
she sent out a global email "to the employees at the Industrial Commission to stay away
from the reception area." Id., at 135. "He told me to go ahead and push the police
button." Id., at 133. "He stayed in the reception area about five minutes and then he left
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the building when the police arrived." Id. On cross-examination Ms. Fox noted Mr. Clark
said he had a letter he wanted to submit to the commission, and he claimed he had not
received the trespass letter. See id., at 134.
Officer Matthew Konvalinka, with the Boise City Police Department, testified that
on April 4th, 2014, he was dispatched to a panic alarm at the State of Idaho Industrial
Commission. Id., at 140. Mr. Clark told him he knew that previously, he had been
prohibited from going upon Industrial Commission property but claimed that "he did not
know that he was currently trespassed from the building." Id., at 143.
Mr. Clark testified that he received the 2012 trespass letter from the Commission
but said he did not receive a subsequent trespass letter. On cross-examination Mr.
Clark stated that the 2013 trespass letter had the same address listed on it as the 2012
letter, and he does not "have another address where any of my mail goes." Id., at 196.
The jury heard evidence that Mr. Clark was mailed and faxed a letter in August
2013 informing him that he was prohibited from entering Industrial Commission property
for one year from an agent authorized to do so. Mr. Clark claimed he did not receive this
letter, but the jury was entitled to find that testimony was not credible. The jury also
heard testimony that after the receptionist informed him that he was prohibited from
being on industrial commission and showed him the trespass letter, Mr. Clark refused to
leave until the police arrived. There was substantial, competent evidence to support a
finding that Mr. Clark was served with the trespass notice.
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CONCLUSION
The conviction is affirmed.
Dated this

4

day of March 2015.
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR-MD-2014-04968
Plaintiff-Respondent,
NOTICE OF APPEAL
vs.
JAMES W. CLARK,
Defendant-Appellant.

TO:

THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, BY AND THROUGH
THE BOISE CITY ATTORNEY'S OFFICE, AND THE CLERK OF THE ABOVEENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1) The above-named Defendant-Appellant, James W. Clark, appeals against the
above-named respondent to the Idaho Supreme Court from the OPINION ON
APPEAL entered against him in the above-entitled action on March 19, 2015,
in the District Court of the Fourth Judicial District, State of Idaho, the
Honorable Gerald Schroeder presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule 11(c)(10).
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3) The Appellant intends to assert on the appeal these issues:
a) Did the District Court err in upholding the Magistrate's Decision
denying Defendant's Motion for Judgment of Acquittal?
b) Did the District Court err in finding there was sufficient evidence
presented at trial to support the jury's finding of guilt?
4) No order has been entered sealing any portion of the record.
5) The argument in the Oral Argument on Appeal was recorded and appellant
requests the preparation of the transcript of the Oral Argument on Appeal
Hearing held February 19, 2015 to be prepared in hard copy.
6) The Appellant requests the standard clerk's record pursuant to Idaho
Appellate Rule 28 and that any briefing filed with the District Court also be
included.
7) I certify:
a) That copy of this Notice of Appeal has been served on the reporter.
b) That the Appellant is exempt from paying the estimated transcript fee
because he is an indigent person and is unable to pay said fee.
c) That the Appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent and unable
to pay said fee.
d) That the Appellant is exempt from paying the appellate filing fee
because he is indigent and is unable to pay said fee.
e) That service has been made upon all parties required to be served
pursuant to IAR 20.
8) That the appeal is taken upon all matters of law and fact.

DATED this :tl!!!day of April 2015.
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ADAM KIMBALL
Attorney for Defendant
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